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CURRENT TOPICS. 





THE election of a Justice of the Supreme Court 
of the United States to the Senate of the United 
States is certainly a novelty inour history. Even 
that free and easy, though able lawyer, Mr. Car- 
penter of Wisconsin, thought that it was decidedly 
a downward step to pass from the bar to the Sen- 
ate—so great were the corruption and filth of 
American politics. What, then, shall be thought 
of the spectacle of a Justice of the Supreme Court 
of the United States taking that downward step? 
Beyond all question, it will be a great gain in point 
of respectability to the Senate, and it will be, per- 
haps, possible to fill the place about to be vacated 
by Mr. Justice Davis, with a judge of equal ability 
and greater capacity for work. The subject pre- 
sents curious food for reflection in another respect. 
Whenever politicians find themselves in a position 
of real distress for an honest man for a candidate for 
a high office, a strong tendency is developed to 
look for such a man to the judicial bench. Thus, 
Judge Peck, of Vermont, was taken from the su- 
preme court of his state and made governor. The 
same fortune, or misfortune, fell to Judge Bedle, 
of the supreme court of New Jersey. The storm 
of reaction against ‘‘ Chandlerism” which, a couple 
of years ago, swept over Michigan, took Judge 
Christiancy from the supreme bench of that state, 
which he had honored for seventeen years, and 
placed him in the American Senate. The same 
fortune fell to Judge McMillan, of the supreme 
court of Minnesota; and the mantle of the late 
Senator Andrew Johnson fell gracefully upon the 
shoulders of Chancelor Key. We do not doubt 
that these things will have a good effect upon 
American politics; and they certainly discredit the 
notion that the public are losing confidence in the 
integrity of the legal profession. Dr. Talmadge, 
in one of his recent sermons, declared that he 
would rather be tried by a jury of twelve lawyers 
than twelve ministers, if he desired justice; and 
the people, in their distress to get honest public 
servants, seem to be gradually drifting into the 
idea that it is safer to trust pure lawyers, than 
either professional politicians or professional 
soldiers. 

QUITE a storm has been raised by one of the St. 
Louis daily papers against some lawyers who, not 
having the fear of God before their eyes, but being 
moved thereto by the instigation of that old ser- 
pent, the devil, have had the hardihood to accept 
retainers of $1,000 from the St. Louis County Court 
for representing the County Court in a legal con- 
test which is going on relative to the ouestion, 
whéther what is known as the Scheme and Char- 
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ter, the measure proposed for the separation of 
St. Louis City from St. Louis County, was adopted 
by the people at the late election, at which the 
question of adoption or rejection of the measure 
was voted upon. The measure was, for a long 
time, supposed to have been defeated by quite a 
majority, until a recount, which was made by a 
commission appointed by one of the courts, devel- 
oped such an amount of rascality and fraudulent 
voting, as made it apparent to many that the meas- 
ure had been, in fact, adopted. The question, 
however, remains so far enveloped in doubt that 
many honest and well-informed men differ upon 
the subject. Under the circumstances, the Judges 
of the County Court, possessing a human yearning 
for the offices to which they had been elected, de- 
termined to employ counsel for the purpdse of 
contesting in the courts the question whether the 
measure had been adopted or not. The burden of 
the how] against the lawyers who had the temerity 
to accept the retainers of this board is, that the 
board itself has been repudiated and declared ille- 
gal by the people, and that lawyers can not justify 
themselves in taking retainers of an illegal and 
usurping board, paid out of the public moneys, for 
the purpose of defeating the people’s will. It is 
somewhat strange that it did not occur to the 
learned jurist who edits the daily paper referred 
to, that this argument is begging the whole ques- 
tion, and deciding in advance the very question in 
dispute. 


If it were a clear case, one free from all 
doubt, we should certainly suppose the lawyers 
would not be justified in taking a retainer of public 
money from a usurping board of officials, for the 
purpose of defeating the will of the people; but 
such is not the case. The very object of the inves- 
tigation is to ascertain whether, in point of fact, 
the measure was adopted or not, and, if* adopted, 
what the effect of its adoption upon the legal 
status of the existing board of officials is. The 
howl which has been raised against these lawyers 
is as insane as that which was raised against David 
Dudley Field for defending Tweed. The public 
reasoned this way: ‘Tweed is guilty; all his 
money is stolen from the public. Field, in defend- 
ing him for money, becomes an accessory after the 
fact, and a receiver of stolen money.”’ Such a sen- 
timent, if it could influence the legal profession, 
would drive lawyers to decide in advance upon 
the guilt and innocence of their clients, and would 
prevent any man from obtaining a fair trial, if 
public clamor had set in against him. It is the 
duty of a lawyer to defend, in a proper, profes- 
sional and truthful manner, the guilty as well as 
the innocent. It is only through such a system 
that fair trials can be had and justice properly 
administered; and a lawyer who will shrink from 
his duty in this respect, is a disgrace to the profes- 
sion of which he is a member. We are sorry, 
therefore, to note that one of the lawyers to whom 
we allude was bullied by the public clamor into 
paying back into the treasury the retainer which 
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he had received, in obedience, as he expressed it 
in a card to the public, to a public sentiment “as 
fickle as the winds, and as unrelenting as the 
grave.*’ Another one, an ex-judge of great ability 
and of unquestioned integrity, developed a stiffer 
vertebra. In a letter to the public he states that 
he is ** prepared to estimate, at its true value, the 
howl] of fraud with which it is attempted to over- 
whelm every one who opposes the Scheme and 
Charter.” 





—- 


A PETITION is being extensively circulated 
throughout the country, praying Congress to en- 
foree the provisions of section 5627 of the Revised 
Statutes of the United States, which provides that 
‘the United States may, for postal, military, or 
other purposes, purchase all the telegraph lines, 
property and effects of any or all companies act- 
ing under the provisions of the act of July 24, 
1866, entitled, ‘An Act to aid in the Construction 
of Telegraph Lines, and to secure to the Govern- 
ment the use of the same for postal, military and 
other purposes ;’ or under this act, at an appraised 
value, to be ascertained by five competent, disin- 
terested persons, two of whom shall be selected by 
the Postmaster-General of the United States, two 
by the company interested, and one by the four 
previously selected.’’ The petition states that the 
Western Union Telegraph Company has filed its 
assent to these provisions. The grounds of the 
petition are, that the telegraph belongs really to the 
post-office department; that it should be incorpo- 
rated therewith, and worked for the benefit alike 
of the government and the people; that the gov- 
ernment alone can secure to us the freedom of the 
press and the sanctity of private correspondence, 
that the privileges extended to the Western Union 
Telegraph Co. have been grievously abused ; that its 
exactions have be¢ome unreasonable; that the 
enormous extent to which its share capital has been 
increased, and the creation of a large bonded debt, 
have necessitated the high rate charged, notwith- 
standing the reductions made by other companies; 
that the government could not be obliged to pay 
more for these lines than it would cost to dupli- 
eate them; that a uniform rate as low as twenty- 
five cents can be made for messages throughout 
the United States, the same being the rate to 
Canada and England; and that with an increase 
of business, such as has followed cheaper postage 
and the postal cards, a still lower rate can be 
made. We hope that this subject will receive the 
earnest attention of Congress as soon as the politi- 
eal troubles are cleared away. The policy which 
has obliged all civilized governments to take 
charge of post-offices and post-roads would seem 
to apply equally to communication by telegraph; 
and, while on general principles we are opposed 
to the absorption by government of private enter- 
prises, we hope to see all telegraph lines owned by 
the government, and made adjuncts of the post- 
office department. We are convinced that the gov- 
ernment could give, without a loss to the public 
treasury, a rate very much lower than that afforded 





by the present companies. The real difficulty in the 
way of the scheme (and it is a substantial and 
formidable difficulty), consists in the fact that the 
measure would greatly increase the already enor- 
mous patronage of whichever political party hap- 
pened to be in power, and it might thus become 
an engine of corruption, from which would flow 
evils which could not be counterbalanced by the 
benefits of cheap telegraphy. It is doubtful 
whether, in the hands of the government, private 
correspondence would be more secure than at 
present. One can easily foresee that, under the 
manipulation of an unscrupulous postmaster-gen- 
eral, directed for political purposes, the telegraphic 
correspondence of public men might be invaded 
to an unlimited extent. 





A BILL has been introduced in the Legislature 
of Missouri to provide for the publication of the 
decisions of the supreme court of the state. It 
provides that the attorney-general, state auditor, 
and secretary of state shall contract with some 
suitable person to publish the decisions for a pe- 
riod of five years. The person entering into the 
contract shall furnish the number of volumes 
needed by the state at the actual cost, with ten per 
cent. added, not to exceed $2.50 per volume. ,The 
price to the profession shall not exceed $2.50 per 
volume, and the publisher shall keep on hand a 
sufficient number to enable the legal profession to 
obtain them at that price. The volumes shall be 
published within ninety days after the rendering 
of the decisions, if there are sufficient decisions to 
make a volume of 600 pages. The publisher is re- 
quired to give a bond in the sum of $10,000. The 
bill provides for the appointment, by the supreme 
court, of a reporter, at a salary of $2,500, after the 
taking effect of this bill. We are satisfied, from a 
somewhat careful examination of the subject, that 
if the reporter is paid by the state, and not, as at 
present, by the publisher, the reports can be pub- 
lished in good style, and furnished at this price to 
the profession, leaving a small profit to the pub- 
lisher. Weare decidedly in favor of cheap reports; 
but we must say, greatly as we desire to promote 
the interests of the legal profession, that we can 
not see the propriety of paying an officer $2,500 a 
year out of the public treasury in order that law- 
yers may have cheap books. If a member of the 
legislature should seriously propose that the state 
should pay the manager of an agricultural manu- 
factory a salary, in order that farmers might get 
their agricultural implements for the net cost of 
the materials and manufacture, he would be in- 
stantly hooted down; and we can not see why 
lawyers should be entitled to the benefit of a rule 
which the craziest visionary would not think of 
applying to any other class of people in the com- 
munity. We hold that the salary of the reporter 
should not be paid by the public, but that it 
should be paid, as now, by the publisher, or else, 
that the reporter should have the privilege of pub- 
lishing his own reports, and of selling them at a 
fixed price. We are satisfied that, if the publica- 
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tion of the reports were left entirely to the control 
of the reporter, the mechanical excellence of the 
books would be decidedly promoted; for no law- 
yer who cares much for his reputation would be 
willing to publish reports in the shabby style 
which has, for the most part, characterized the 
Missouri Reports, from the beginning down to the 
present time. Another consideration should not 
be overlooked in connection with this bill. We do 
not believe that, at the price named, and consider- 
ing the limited sale which the Missouri Reports 
have in other states, any responsible publisher 
could be found who would undertake to get out 
the books and stereotype them. If not stereo- 
typed, they are liable to get out of print, and then 
the legislature will be importuned to subsidize 
some cheap and nasty reprint, like the one which 
it fathered a few years ago. We imagine, how- 
ever, that any discussion of the question will 
prove futile; for we are satisfied that the pub- 
lication of the reports is destined to become pap 
for the state printer; and, if the contracts come 
to be bestowed as a matter of political favor, the 
thing will degenerate from bad to worse, if indeed 
any degeneration is possible. 





Apropos of this subject of law-reporting, it ap- 
pears that the scheme of law-reporting in England 
and Ireland is creating great dissatisfaction. We 
learn from the Irish Law Times that the Irish 
Reports have been recently submitted to scathing 
sarcasm at the hands of the Irish Lord Justice of 
Appeal (Smith v. Smith, 10 Irish Law Times and S§. 
J. 616). The English Official Reports appear to have 
received criticism no less hostile. Referring to the 
‘“* Digest of the Law Reports,” recently issued, The 
London Law Times lately observed: ‘‘ We had 
it in use for some weeks, and a more astounding 
compilation we never met with. It is devoid of 
method. With ‘ Fisher’s Digest’ as a model be- 
fore him, the editor has disregarded one of the 
prominent features of the work, i e., keeping to a 
number of general headings, and leading off witha 
little table of contents. This is a blunder going to 
the root of the work. Then the cross-references 
are simply bewildering. A leading title is used 
for the purpose only of stringing together a cata- 
logue of references to other titles. Let any of our 
readers consult the heading ‘ Legacy,’ or better 
still, ‘Practice.’ Under the latter, they will find 
thirty-one columns referring to other places, and 
not giving a single word of any decision! So it 
goes on, until we have come to the conclusion 
that the Council of Law-Reporting have made up 
their minds to render it as difficult as}possible for 
lawyers to thread their way among, the mazes 
of our case-law.”’ Again, in a later issue, 
the same journal speaks as follows: ‘The 
Council of Law-Reporting having been in exist- 
ence for ten years, we can not}be considered pre- 
mature in inquiring what it has done? The 
answer is extremely unsatisfactory. Numerous 
volumes of reports have been issued, but in nothing 
but type and form do they excel, if indeed they 





come up to the contemporary reports. The selec- 
tion of cases is by no means always judicious, 
whilst some of undoubted importance have not 
been reported at all. In short, there is ample evi- 
dence that the reporters are left pretty much to 
their own devices. The same remark applies to 
the Digest, which we have already characterized 
with sufficient vehemence. The council might 
have rendered great service to the profession and 
the public; but it appears to have neither capacity 
nor industry. It has done nothing more than pile 
upon judges and lawyers the ever-accumulating 
and unassorted decisions and dicta of a large judi- 
cial bench.”* 


ee 
— 


COMMON SOURCE OF TITLE. 


It is said, in actions of ejectment, that, where 
both parties claim under the same right, the plain- 
tiff is not required to trace his title beyond the 
common source. Holbrook v. Bruner et al., 31 Tl. 
511, and cases there’ cited; 2 Greenl. Ev.. § 307; 
Pollock v. Maison, 41 Tl. 518; Hays v. Bernard, 38 
Til. 301; Hulz v. Buntin, 47 Ml. 398; Merchants’ 
Bank of St. Louis v. Harrison et al., 39 Mo. 440, 
441; Brown v. Brown, 45 Mo. 414; Fellows v. Wise, 
49 Mo. 352. All these cases, and many others, 
assert this general principle. Yet all, as well as 
the text-books, fail to define, clearly and distinctly, 
what shall be deemed and taken to be a common 
source of tifle, or what evidence is required to 
show that both parties claim from a common 
source of title—except in this, that in most cases 
both parties have claimed under deeds from, or 
judgments, etc., against, the same person. From 
the authorities, clearly, if A owned lands, and 
conveyed by two separate deeds to different per- 
sons, say B and C, and both B and C claim under 
those deeds, they claim from the same source, or 
the common source. Or, if B claims under a deed 
from A, and C claims under a sale on judgment 
against, or mortgage by A, or under sale by 
A’s administrator or heir, both claim from the 
common source. As clearly, if A owns land, and 
I hold a deed of the land, executed and acknowl- 
edged by a person by the name of A, prima facie 
it is the deed of A, who owned the land. 

We conclude, then, that if, say twenty years ago, 
A claimed to own a tract of land, exercised acts 
of ownership over it, made improvements upon it, 
or the like, and now a controversy arises over 
the land between B and C, C being in possession 
under a deed executed and acknowledged by a 
person by the name of A, and B brings ejectment 
against C, and proves title to himself from the A 
who once claimed the land and exercised acts of 
ownership over it, prima facie B and C claim from 
acommon source of title; and B, if his title, de- 
rived from such common source, is superior to that 
of C, is entitled to recover without showing that 
A had title. C can only defeat such presumption 
by showing affirmatively that his claim is from an 
independent source; or he may show an outstand- 
ing title, and connect himself with it. 

If an equitable title to a tract of land stands of 
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record in A, so defectively executed as to preclude 
its being read in evidence as a legal title in A, and 
C goes into possession of the land, claiming to 
hold the title of such lands so of record through a 
deed from a person calling himself A, prima facie 
Cis the owner of the equitable title, which so stood 
in A of record; and in ejectment by B, who has 
title from the A who had such equitable title of 
record, against C, for the land, prima facie both 
parties claim from a common source, and the ques- 
tion to be determined is, has B or C the superior 
title from such common source? E. 


_— 
—_ 


A POINT IN THE LAW OF EVIDENCE. - 


In Mr. May’s edition of Greenleaf on Evidence, 
in a note to sec. 201, vol. 1, p. 238, the ruleis 
stated, that where a party produces the letter 
of another, purporting to be in reply to a previous 
letter from himself, he is bound to call for and put in 
the letter to which it was an answer, as part of his 
own evidence; and the case of Watson v. Moore, 1 
C. & K. 626, is cited as an authority for the rule. 
It is strange that the editor in giving such promi- 
‘ nence to aruling at nisi prius, should have over- 
looked every other case on this point. Both the 
American and English reports contain decisions 
directly conflicting with the rule as laid down 
here. In Newton v. Price, 41 Ga. 186, it is held, 
that one of a series of letters, written during a cor- 
respondence as to the same transaction, and in 
reply to one written by the plaintiff, may be intro- 
duced in evidence by the defendant. In Brayley 
v. Jones, 33 Ia. 508, objection was made by the de- 
fendant to the introduction of a letter in evidence, 
because the letter, to which it was a reply, was not 
called for by the plaintiff and put in evidence. 
The court say: ‘‘ This may be the rule, if the first 
letter is necessary to the understanding of the one 
offered, or will aid in the better understanding of 
it; or, where it appears that the answer may be 
misunderstood, without the letter, to which it is a 
reply, being read. But if the letter, offered in evi- 
dence, contains distinct and independent proposi- 
tions or statements of facts, which can not be mis- 
understood if read alone, and are in no way de- 
pendent upon the first letter, we are of opinion 
that it is admissible without the condition sug- 
gested by counsel.” See also Bryant v. Lord, 19 
Minn. 396; Lester v. Sutton, 7 Mich. 331. In Cary 
et al. v. Pollard, 14 Allen, 285, where the defence 
to an action upon several promissory’ notes was, 
that they were given in payment for intoxicating 
liquors, sold to the maker out of the state, for the 
purpose of being resold within the state, in violation 
of law, it was held that the defendant might put 
in evidence, in order to show this purpose, a letter 
written by him to the plaintiffs enclosing one of the 
notes, and stating that it was in payment of whis- 
key, although the letter referred to a letter received 
from the plaintiffs with invoices, which letters and 
invoices were not produced. Stone v. Sanborn, 
104 Mass. 319, was an action of the kind in which 
letters usually play a prominent part, viz., an 








action for breach of promise of marriage. The 
plaintiff's counsel offered in evidence some of the 
defendant’s letters, and some of the plaintiff's, 
making selections of such as he desired to put in. 
The defendant objectedon the ground that, the 
correspondence being offered to prove the en- 
gagement and the breach of the same by the 
defendant, the whole should be put in, and not 
a part; that the plaintiff, having voluntarily des- 
troyed a portion of it, or if not destroyed, refusing 
to produce the whole, should not be permitted to 
read portions of it. The trial-judge overruled the 
objection, and permitted the plaintiff to read such 
letters of either party as she pleased. Some let- 
ters were read, which appeared to be in reply and 
in reference to the contents of a letter from the 
other party, which was not put in. On appeal, the 
ruling was affirmed by the supreme court. The 
court say: ‘If letters, which she introduced, 
‘showed that they were written in reply to 
other letters, she might doubtless give in evi- 
dence those letters too, as tending to explain 
the replies. She was not, however, bound to do 
so, but might leave it to the defendant, upon cross- 
examination or otherwise, to offer any competent 
evidence of them or their contents, if he wished. 
If the ruling of Chief Baron Pollock, in Watson 
v. Moore, 1C. & K. 625, cited for the defendant, 
that the party offering the reply in evidence should 
put in both the letters or neither, was anything 
more than an exercise of discretion as to the order 
of proof, it is more than counterbalanced by the 
opinions of Lord Kenyon, in the earlier case of 
Barrymore v. Taylor, 1 Esp. 326, and of Baron 
Parke, in the later one of De Medina v. Owen, 
3 C. & K. 72.” In Barrymore v. Taylor, 1 Esp. 326, 
which was an action to recover the balance of a 
sum due, the plaintiff offered in evidence letters 
from defendant containing promises to settle. The 
defendant objected to their being read, unless let- 
ters, to which they were answers, were produced, as 
they would explain the transactions and account 
for the promises. Lord Kenyon said’ that there 
was no rule of law that required such evidence; 
that the letters, to which these were answers, were 
in defendant’s hands, and, if he thought them 
necessary to explain the transaction, he might 
produce them. It is very unsafe to state a rule 
on the sole authority of a nisi prius decision; 
it is still more extraordinary that, except Watsen 
v. Moore, not one of the cases to which we have 
referred is to be found in the last edition of Green- 
leaf. 


—_— 
— 


STARE DECISIS. 


The pious injunction for which we are indebted 
to our ancestors, who lived in that age of wisdom 
hidden from us by the impenetrable veil of “‘ time 
immemorial,” to. abide by decisions, and not 
agitate matters which had become established, has 
come to us more or less discredited by modern 
criticism. No one believes in the fiction that the 
rules of the common law were established by legis- 
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lation, the date of which has been lost or forgotten. 
There are none of its doctrines of higher origin, in 
their application to human affairs, than the dictum of 
ajudge. Barring those basilar principles of ab- 
stract justice, upon which the system is founded, 
and which command recognition from every intel- 
ligent being by the force of their immutable truth, 
we are indebted to judicial legislation alone for all 
those rules of English and American jurisprudence, 
whether legal or equitable, which the doctrine of 
. stare decisis regards as settled. This being the case, 
seems to give point to the oft-repeated words of 
caution, that have fallen from the bench, to adhere 
closely to former decisions, as the only sheet- 
anchor by which the judicial mind is to be prevent- 
ed from drifting into the shoreless sea of specula- 
tion. By following this course, judges may hope to 
avoid what seems so shocking to the judicial mind— 





enacting laws, instead of construing and declaring | 


them. The learned commentator who gave to Eng- 


lish law its first methodical embodiment, says that, | 


though the reason of rules and precedents be not ob- 
vious at first view, still we owe such deference to the 
judges of former times as not to suppose that they 
acted wholly without consideration. 1 Bl. 70. Chan- 
celor Kent admonishes us, that a solemn decision 
upon a point of law, arising in any case, becomes 
an authority in a like case, because it is the highest 
evidence we can have of the law, applicable to the 
subject. 1 Kent, 475-6, citing 16 Johns. 402; 20 Jd. 
722; 1 P. Wms. 452; 7 T. R. 419;3 B. & Ad. 17. 
And again, in Murray v. Ballou, 1 Johns. Ch. 566, 
a chancery suit, the learned Chancelor expresses 
his adhesion to the authority of precedents. Lord 
Mansfield, the father of our commercial law, has 
frequently had occasion to observe, that the cer- 
tainty of a rule is often of more importance than 
the reason of it. In Wilkes’ case, Burrow, 2542, 
he says: ‘‘ We must act alike in all cases of like 
nature. What we do now, ought to be agreeable 
to former precedents, and will become a precedent 
in future cases of like kind.” In criticising the dec- 
laration of Mr. Chief Justice Powell, that ‘‘ noth- 
ing which is not reason is not law,” the author of 
Jones on Bailments pronounces it ‘“‘a maxim in 
theory excellent, but in practice dangerous; as 
many rules, true in the abstract, are false in the 
concrete; for since the reason of Titius may, and 
frequently does, differ from the reason of Sep- 
timus, no man who is not a lawyer would ever 
know how to act, and no man who is a lawyer 
would know how to advise, unless courts were 
bound by authority, as jirmly as the Pagan deities 
were supposed to be bound by the decrees of fate.”” We 
are not fully advised as to how firmly the ‘‘ Pagan 
deities’ were bound; but “fate” is a strong 
word, when used to illustrate that which is abso- 
lutely fixed and unalterable. Stare decisis could 
hardly desire a more zealous advocate. But Lord 
Kenyon surpasses his predecessors in his fealty to 
precedents. Said he: ‘‘ It is my wish and my com- 


fort to stand super antiguas vias. I can not legis- | 


late; but, by my industry, I can discover what our 
predecessors have done, and I will tread in their 





footsteps.’’ The Latin portion of the above quota- 
tion might not convey to the mind of the legal stu- 
dent that the distinguished jurist proposed to stand 
upon the ancient ways; but the plain English with 
which he paraphrases the idea can not be doubted. 
In the case of Bates v. Relyea 23 Wend. 340, 
Judge Cowen takes occasion to express his respect 
for prior decisions, by comparing them to a con- 
vincing series of experiments in any other branch 
of inductive philosophy, and says that, so long as 
they are unremoved, they form the absolute law of 
the case, and enter with very decisive effect into 
the body of precedents. 

The above selections of judicial expressions, fa- 
vorable to the sacredness of decisions as authorities 
to govern subsequent litigation, will fairly rep- 
resent the general views of both courts and com- 
mentators upon this subject, when they appeal to 
decided cases. There seems to be, running through 
the entire body of our judicial decisions, a feeling of 
apprehension that the judges, unless restrained 
by some consideration of respect for authorities, 
would take the bit in their mouths, and, setting up 
their own wills as the law, usurp all the power of 
the legislative branch of government. This appre- 
hension is groundless. The courts have, for the 
most part, been much more docile and obe- 
dient to the written law than legislative bodies 
have been considerate of the jurisdiction of the 
courts. 

It might be asufficient answer to the foregoing 
arguments, by which the absolute sacredness of 
decided cases is supported, to refer to contrary 
opinions expressed by other judges upon the same 
subject; but an examination of the authorities al- 
ready cited will show that, in most instances, their 
assertions are qualified so cautiously and careful- 
ly, that the rule becomes uncertuin, fluctuating and 
intangible. For example, Blackstone modifies his 
statement of the doctrine as above, by saying, 
** unless flatly absurd or unjust; ’’ Kent qualifies 
his adhesion to the authority of decided cases by 
saying, that the decisions ought not to be dis- 
turbed, ‘‘unless it can be shown that the law was 
misunderstood or misapplied in the particular 
case,’’ and ‘*‘ never by the same court, except for 
cogent reasons; *’ and has gone so far as to say, 
‘““that even a series of decisions is not always 
conclusive evidence of what is law; and the revi- 
sion of a decision very often resolves itself into a 
mere question of expediency, depending upon the 
consideration of the importance of certainty in the 
rule, and the extent of property to be affected by 
a change of it.”’ 1 Kent, Com. 477. 

As a significant fact, indicating the capricious- 
ness of courts, notwithstanding the traditional sa- 
credness of precedents, he calls attention to the 
large number of cases which even then had been 
overruled, criticised and modified in their applica- 
tion. See Greenleaf’s volume of Overruled Cases. 
Pattison’s Digest of Missouri Reports, including 
the 49th volume, contains a list of about two thou- 
sand cases criticised, some of them overruled, oth- 
ers questioned, doubted, or modified, exclusive of a 
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large number of the decisions reported, which have 
been dodged by the Supreme Court, or quietly 
ignored. 

Lord Mansfield has not hesitated to declare, 
that the law of England would be an absurd 
science, were it founded only upon precedent; and 
even his successor, Lord Kenyon, who, we have 
seen, planted himself so sturdily upon the doctrine 
in question, as upon a rock, could not keep his ju- 
dicial hands off the decisions by which the law 
had already been declared. There isa glaring in- 
consistency between this rule, in its bold state- 
ment, and the modified forms of it by which the 
courts have endeavored to strike out a safe middle 
path, that can scarcely fail to arrest the attention 
of the inquirers. To say that precedents are to be 
followed, unless flatly absurd or unjust, is 
equivalent to saying that they are to be followed 
when their destination is to the conclusion already 
fixed upon by the judicial mind they are expected 
to lead. It amounts to much the same thing as 
saying, that they are not to be followed at all. The 
ground between an absolute submission to the au- 
thority of adjudged cases, and the exercise of a 
sound discretion and cultivated judgment in deal- 
ing with restraints fixed by the dicta of predecessors, 
is too slippery to stand upon, and at the same time 
too wide to straddle. Ifthe rule has any real exist- 
ence, as applied to the generality of litigated cases, 
regardless of its effect upon vested proprietary 
rights, the modifications should be disregarded. 
They are neither more nor less than thinly masked 
negations. The very moment that the judge assumes 
to question the rule laid down in a case decided, 
whether it be just or unjust, reasonable or absurd, 
that moment he denies the validity of the rule as 
such. If he professes to adhere to it, the only 
matter of legitimate inquiry for him is, whether it 
was so decided? 

It may be fairly and legitimately claimed that, 
when by changing the rules of common law, as es- 
tablished by decided cases, new rules of property 
would be introduced and vested rights disturbed, 
the policy of the law would be against such change. 
It might be admitted, even, that the minds of 
judges should not be above yielding to the influence 
of solemn decisions of well-considered cases, and 
that doubtful questions might find a proper solu- 
tion in the consultation of precedents. If the judge 
is undecided as to which of two courses would be 
right and just upon principle, and according to 
sound reason, it would always be best that he 
should be guided by the decisions of other courts 
upon like questions. Little more than this can be 
said in behalf of the sacredness of precedents. The 
bare admission that the rule may in some cases be 
safely departed from, when to follow it would be to 
perpetuate wrong, to subvert the principles of nat- 
ural justice and commit the court to an absurdity, is 
an acknowledgment that there is a standard by 
which precedents are to be measured and weighed, 
above and superior tothe authority by which they 
are established. 

The comparison quoted above, between decided 





cases and convincing experiments in inductive phi- 
losophy, is unfortunate for the doctrine supported 
by the judge. Whenever any of these cast-iron 
rules of the common law come in contact with 
natural science, the rules are injured by the attri- 
tion. One of the first canons of scientific investi- 
gation is, that nothing is to be taken as true, 
merely because it is supported by authority. If it 
could be demonstrated that there is a shorter dis- 
tance between two points than a straight line, no 
one would be silly enough to set up against the . 
new discovery, that the axiom had been accepted 
and acted upon from time immemorial. The de- 
cision of a case at law or in equity is as unlike a 
philosophical experiment as could well be imag- 
ined. Time was when every innovation upon ac- 
cepted scientific theories was met by howls of de- 
nunciation and by the most relentless persecution. 
But, happily, the conservatism which regarded 
with such superstitious reverence the authority of 
precedents in the domain of science, has been 
broken, and now nothing that exists is too sacred 
to become the subject of inquiry and investigation. 

Judge Comstock, in the case of Church v. Brown, 
21 N. Y. 335, in rendering judgment, whereby 
he expressly overruled the case of Brewster v. 
Silence, 4 Seld. 207, and Draper v. Snow, 20 N. 
Y. 331, declares the doctrine, which should com- 
mend itself to both bench and bar as eminently 
sound and safe: ‘* When the rules laid down by 
the courts become the laws which sustain titles and 
contracts, they are, in general, to be sacredly ad- 
hered to; but when they can be used only as instru- 
ments of destruction, error ceases to be sacred, 
and principles and truth ought to be re-asserted.”’ 

The doctrine of Stare Decisis, has outlived its 
influences, if it ever had any. Courts can not wait 
for legislative bodies to amend the written law 
so as to meet all emergencies. Emergencies 
arise faster than legislatures are able to move. 
These patriotic assemblies have not the time to 
spare from their multifarious engagements, to re- 
vise the laws and enact new measures for the pro- 
tection of life, the security of property, the preser- 
vation of private rights and the redress of private 
wrongs. Their time is monopolized to such an ex- 
tent with grown duties, that these trifling and 
hum-drum matters are left tothe courts. But the 
changes which have been going on _ since 
time immemorial, the immense libraries of 
adjudged cases which have been preserved in the 
reports, tend greatly to disembarrass the question 
of its old-time one-sidedness. Courts are not now 
driven to the alternative of deciding contrary to 
precedent, or contrary to common sense. The 
question has pretty nearly resolved itself into a 
choice of authorities. If an early case decides a 
question in a manner shocking to his sense of 
justice, the judge has only to search long enough 
to find a late case decided the other way. If a 
late case is the obstacle, he has only to look back 
far enough, and the chances are that he will 
find something nearer the fountain-head of the 
common law—* time whereof the memory of man 
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runneth not to the contrary,’°-—by which he may 
open a path to enable him to do complete justice. 

Precedents are useful to illustrate principles 
and give them certainty; but a slavish adhesion to 
them, when they are against all the promptings 
of humanity, the dictates of reason and the en- 
lightened judgment of the court,is degrading to 
the bench, and a slander upon the name of justice. 

Ww. 








ADMIRALTY—PLEADING. 
AMAZON INSURANCE COMPANY vy. STEAM- 
BOAT IRON MOUNTAIN ET AL. 


United States District Court, Southern District of 
Ohio, December Term, 1876. 


Before Hon. PHILIP B. SWING, District Judge. 


1. LIBEL BY INSURER AGAINST CARRIER—DEFENSE.—In 
alibel by the insurer, who has paid the loss to the assured, 
against the carrier, by whose wrongful act the loss oc- 
curred, the respondent is not permitted to set up as a de- 
fense, that the insurer was not legally bound to indemnify 
the assured for the loss sustained by such wrongful act. 

2. LIBEL PROPERLY FILED IN NAME OF INSURER.—Such 
libel is properly filed in the name of the insurer, and it is 
not necessary nor proper in admiralty, that the action be 
brought in the name of the assured for the use of the in- 
surer. 


Moulton, Johnson & Levy, for libelant; Hoadly, 
Johnson & Colston, for respondents. 

SWING, J.: 

The libel filed in this case seeks to recover for the 
value of 125 barrels of flour alleged to have been lost 
through the negligence or wrongful act of respondents, 
as owners of the steamboat Iron Mountain, and barge 
Ironsides No. 3, on which flour libelant had insured 
the owner, to whom it paid the insurance, he having 
abandoned to it the property upon the happening of 
the accident entailing the loss. The bill of lading con- 
tracted to carry the flour from the port of Mt. Vernon, 
Ind., at which port it was shipped, to the port of New 
Orleans, La., and the insurance by libelant was upon 
the flour in transit between these points, to be trans- 
ported by the boat and barge named, against the usual 
risks of river navigation, excepting, however, such 
losses for which the carrier would be liable to the 
owner of the insured property. The respondents— 
owners of the boat and barge—file exceptions to the 
libel, claiming, first, that the action should have been 
brought in the name of the owner of the flour; and, 
second, that the libel can not be maintained by the in- 
surance company in its own name. 

The exceptions can not be sustained. In Propeller 
Monticello v. Mollison, 17 How. 152, the Supreme Court 
say: “It is true that in courts of common law the in- 
jured party alone can sue for a trespass, as the dam- 
ages are not legally assignable, and, if there be an 
equitable claimant, he can sue only in the name of the 
injured party, whereas, in admiralty, the person equi- 
tably entitled may sue in his own name.” In the case 
of The Manistee, 5 Biss. 381, the libel was filed by the 
insurance company in its own name, in an action simi- 
lar to the present, and it seems to have been conceded 
that it was properly brought. To the same effect, see 
Insurance Co. v. The “ C. D. Jr.”, 1 Woods, 72. 

The second exception to the libel is that, inasmuch 
as the loss happened during an unlawful deviation on 
the part of the carrier, or was caused by improper con- 
duct of the master, the insurance company was not 





legally liable to the insured for the loss, and the pay- 
ment by it of the insurance was but voluntary; hence, 
subrogation to his rights to recover from the carrier 
did not arise, and, consequently, libelant has no reme- 
dy over against the owners of the boat and barge for 
the loss. The same objection was made, and the ques- 
tion expressly raised, in the case of the “C. D. Jr.’’, 
above cited, where Judge Woods summarily disposed 
of it in the following brief sentences: ‘‘ Respondents 
further claim that, having shown by the testimony, as 
they allege, that the insurance company was not legally 
bound to indemnify the insured for the loss the latter 
sustained by the collision, therefore, the libelants have 
no cause of action against respondents, although they 
have paid the loss. But I am of opinion that the au- 
thorities are adverse to this claim, and adopt the con- 
clusion of the district judge, and refer to the case of 
Monticello v. Mollison, 17 How. 152.” 

Respondent’s solicitors, however, suggest that per- 
haps the point was not fully considered by Judge 
Woods; but it appears to me that the contrary infer- 
ence can only be drawn from the report, as the learned 
judge states his opinion as the “result of the authori- 
ties,”? which must have been cited pro and con by the 
counsel for the respective parties. Besides, it is evident 
that the question had been fully argued before the dis- 
trict judge, who had decided it in the same way, and 
the counsel for the respondents in the case before me 
have failed to cite any authority to sustain the opposite 
view, and I have not been able to find any which gives 
it support. In Monticello v. Mollison, ubi supra, it 
was held that, while in courts of admiralty, in contra- 
distinction to those at common law, “ the person equita- 
bly entitled may sue in his own name, yet, that the same 
reasons why the wrong-doer can not be allowed to set 
up, as a defenge, the equities between the insurer and the 
insured, equally apply to both courts.” ‘* The respond- 
ent,” the court proceeds to say, “is not presumed to 
know, or bound to inquire, as to the relative equities 
of parties claiming the damages. He is bound to make 
satisfaction for the injury he has done. When he has 
once made it to the injured party, he can not be made 
liable to another suit, at the instance of any merely 
equitable claimant. If notified of such a claim before 
payment, he may compel the claimants to interplead; 
otherwise, in making reparation for a wrong done, he 
need look no further than to the party injured.” Again, 
the same court, in Hall et al. v. Railroad Company, 13 
Wall. 367, pertinently says: “It is too well settled by 
the authorities to admit of question, that, as between a 
common carrier of goods and an underwriter upon 
them, the liability to the owner for their loss or de- 
struction is primarily upon the carrier, while the lia- 
bility of the insurer is only secondary. The contract of 
the carrier may not be first in order of time; but it is 
first and principal in ultimate liability. In respect to 
the ownership of the goods and the risk incident there- 
to, the owner and the insurer are considered as one 
person, having together the beneficial right to the in- 
demnity due from the carrier for a breach of his con- 
tract, or for non-performance of his legal duty. Stand- 
ing thus, as the insurer does, practically in the position 
of a surety, stipulating that the goods shall not be lost 
or injured in consequence of the peril insured against, 
whenever he has indemnified the owner for the loss, he 
is entitled to all the means of indemnity which the 
satisfied owner held against the party primarily liable. 
His right rests upon familiar principles of equity. It 
is the doctrine of subrogation, dependent not at all 
upon privity of contract, but worked out through the 
right of the creditor or owner.’’ In the case of The 
Manistee, ubi supra, it was contended on behalf of the 
carrier, ‘‘that the insurance policy was void, because 
it was issued in disregard of the requirements of the 
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laws of the state;”? but the learned judge held that, “ in 
his opinion, the carrier should not be permitted to 
make that defense;” adding, “‘that the shipper might 
have brought a libel for the use of the company (the 
underwriter), and if the use were not expressed in the 
record, the court would protect the company even after 
a decree in favor of the libelant.”’ 

The result from these principles and authorities 
seems plainly to be that the carrier, in this class of 
cases, can not set up any different defense against the 
underwriter than he could have against the owner of 
the goods lost, were the action brought by the latter. 
Substantially, the action is to be considered and treated 
as though prosecuted by, and in the name of, the in- 
sured owner or shipper, for the use of the underwriter; 
to be defended on the same grounds, and determined 
by the observance of the same rules, and the applica- 
tion of the same legal principles. It would be an 
anomaly indeed, if, in a case where it was admitted the 
owner could recover against the carrier for the use of 
the underwriter, the latter, having paid the loss, 
and suing directly in his own tame, in admiralty, as he 
may, thus standing, as we have seen, substantially in 
the place of the owner, could not recover. Such a result 
would be extremely inconsistent and illogical. The 
carrier has all the privileges and immunities to which 
he is justly entitled, when he is allowed to interpose 
the same defenses against the underwriter which he 
could against the owner, no more nor less, however. 
No privity of contract existing, as has been shown, he 
can not be permitted to inquire into the equities which 
may have existed between the underwriter and the 
owner, and thus divert the issue to be tried from the 
question of his unlawful acts or negligence to that of 
the liability or non-liability of the underwriter to the 
owner. What he must negative, is his liability to the 
owner; not that of the insurer to the owner. 

The exceptions will be overruled. 


——_— 


IMMUNITY OF CORPORATION FROM TAX- 
ATION—SALE OF FRANCHISES UNDER 
MORTGAGE. 





MORGAN v. THE STATE OF LOUISIANA. 


Supreme Court of the United States, October Term, 
1876. 


1. IMMUNITY FROM TAXATION DOES NOT PASS UNDER 
SALE OF CORPORATE FRANCHISES.—Upon a sale of the 
property and franchises of a railroad corporation under a 
decree founded upon a mortgage which in terms covers the 
franchises, or under a process upon a money-judgment 
against the company, immunity from taxation upon the 
property of the company provided in the act of incorpora- 
tion does not accompany the property in its transfer to the 
purchaser. The immunity from taxation in such cases is a 
personal privilege of the company, and not transferable. 


2. WHAT ARE FRANCHISES.—The franchises of a railroad 
corporation are rights or privileges which are essential to 
the operations of the corporation, and without which its 
roads and works would be of little value; such as the 
franchise to run cars, to take tolls, to appropriate earth 
and gravel for the bed of its road, or water for its engines, 
and the like. Immunity from taxation is not itself a fran- 
chise of a railroad corporation which passes as such with- 
out other description to a purchaser of its property. 


IN ERROR to the Supreme Court of the State of Loui- 
siana. 

Mr. Justice FIELD delivered the opinion of the 
Court: 

This is an action by the State of Louisiana to recover 
of the defendant taxes levied upon his property for the 





years 1870 and 1871. The defendant contends that the 
property was exempt from taxation in his hands, because 
it was thus exempt whilst held by the New Orleans, 
Opelousas and Great Western Railroad Company, 
from whom it was acquired in part by purchase at a 
mortgage sale, and in part by purchase at a sheriff’s 
sale, upon a money-judgment. The facts upon which 
the defendant relies are substantially these: By an 
act passed in April, 1853, the legislature of Louisiana 
incorporated the New Orleans, Opelousas and Great 
Western Railroad Company, for the purpose of con- 
structing, working and maintaining a railroad from 
Algiers, opposite New Orleans, westward to Berwick’s 
Bay, and thence to Washington, in the parish of St. 
Landry, to be afterwards extended to a point on the 
Sabine River most favorable for the purpose of continu- 
ing the road through the State of Texas to El Paso, on 
the Rio Grande. 

The act provided that the capital stock of the com- 
pany should be exempt from taxation, and that the 
works, fixtures, workshops, warehouses, vehicles of 
transportation, and other appurtenances of the com- 
pany should be exempt fromj taxation for ten years 
after the completion of the road within the limits of 
the state, and that the president, engineers, clerks, 
agents, and servants of the company should be exempt 
from jury duty, and from military duty, except in 
ease of invasion or insurrection. 

The company was authorized to borrow, from time 
to time, such sums as might be required for the con- 
struction of the road above the amount received from 
subscriptions to its capital stock, not exceeding six 
millions of dollars, and to secure the loans by mort- 
gaging its property in whole or in part, as might be 
deemed expedient. Subsequently, in 1856, the legisla- 
ture passed a general law extending the powers of 
railroad companies, and providing that, in addition to 
those already conferred, any railroad company, estab- 
lished under the laws of the state, might borrow, from 
time to time, such sums of money as might be required 
for the construction or repairs of any railroad, and for 
that purpose might issue bonds or obligations secured 
by mortgage on the property and franchises of the 
company, and payable at such times and places as its 
president and directors might designate. 

In 1857 the road of the company was completed as 
far as Berwick’s Bay, a distance of eighty miles from 
New Orleans; and, to obtain funds to continue its con- 
struction beyond that point, the directors, in March, 
1859, authorized the president to issue two thousand 
bonds of the company in sums of one thousand dollars 
each, and to secure their payment and interest by a 
first mortgage on the portion of the road completed, 
together with the land over which the road was con- 
structed, the equipments, appurtenances, rights and 
franchises of the company applicable to that portion. 
Under this authority the bonds were issued and the 
mortgage executed in April, 1859. With the funds 
raised by this means, work on the road was resumed 
and its grading was nearly completed to Opelousas, a 
distance of eighty miles beyond Berwick’s Bay, when, 
in 1862, the work was discontinued, the road having 
been seized by the military forces of the United States, 
by whom it was held until February, 1866, when it 
was restored to the company. Since its restoration no 
further work has been done, and the construction of the 
portion of the road beyond Opelousas to the Sabine 
River has never been commenced. 

The defendant was the owner of several hundred of 
the mortgage-bonds issued, and their coupons not 
being paid, proceedings were, in 1869, instituted by 
him in the Circuit Court of the United States for the 
sale of the mortgaged property, which resulted in the 
issue of executory process to the marshal of the dis- 
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trict. At the sale made by that officer, the defendant 
became the purchaser of the completed division of the 
road and the equipments and franchises appertaining 
to that division, with its cars, locomotives, machinery, 
utensils, and effects generally. The proceeds received 
not covering the entire indebtedness of the company, 
suits were instituted by several bondholders in the 
state courts for the amount due them, and judgments 
were recovered, under which the balance of the prop- 
erty of the company, including the franchises apper- 
taining thereto, were sold by the sheriff of New 
Orleans, and were purchased by the defendant. 

The mortgage of the company in terms covered its 
franchises, so far as they appertained to the completed 
portion or division of the road from Algiers to Ber- 
wick’s Bay; the sale of the marshal upon the execu- 
tory process followed the terms of the mortgage in the 
description of the property sold; and the sheriff, upon 
the judgments of the state court, undertook to sell and 
convey With other property the franchises of the com- 
pany appertaining to the road beyond Berwick’s 
Bay to the Sabine River. The question presented is 
whether, under the designation of Jranchises, the im- 
munity from taxation upon its property possessed by 
the railroad company accompanied the property in its 
transfer to the defendant, or whether that immunity 
Was a mere personal privilege of the company and, 
therefore, not transferable to others. The supreme 
court of the state took the latter view, and held that 
the exemption did not attach to the property of the 
corporation so as to follow it into the hands ef third 
parties. In this view we agree with the state court. 
The greater part of the property outside of the capital 
stock was liable to constant waste, deterioration and 
destruction, and, according to the ordinary course of 
business, would be disposed of by the company as 
new works were required. It can hardly be supposed 
that the legislature intended that the exemption 
should follow the fixtures and vehicles of the company 
after they had passed out of its control, so that, 
wherever found, the power of taxation could not 
touch them; or, that workshops and warehouses, ceas- 
ing to be the property of the company, should carry 
to its subsequent possessors a privilege intended only 
for the benefit of the corporation. The language of 
the statute requires no such construction, and intend- 
ments will not be indulged to enlarge the operation of a 
clause restraining the exercise of a sovereign attribute 
of astate. As hasbeen often said by this court, the 
whole community is interested in retaining the power 
of taxation undiminished, and has a right to insist that 
its adandonment shall not be presumed in any case 
where the deliberate purpose of the state to abandon 
it does not appear. Providence Bank v. Billings, 4 
Peters, 561; The Delaware Railroad Tax, 18 Wall., 226. 
Here no such purpose appears. Here it is the capital 
stock of the company, and its works, fixtures, work- 
shops, warehouses, vehicles of transportation and ap- 
purtenances which the statute declares shall be ex- 
empt; evidently meaning that it is to the property of 
the company, so long as it remains such, that the ex- 
emption shall apply. This view is strengthened by the 
provision exempting the president, engineers, clerks, 
agents, and servants of the company from jury and 
military duty. No one would pretend that such ex- 
emption attended the individuals after they had ceased 
to be officers and servants of the company. The ex- 
emption of the property of the company from taxation, 
and the exemption of its officers and servants from 
jury and military duty, were both intended for the 
benefit of the company and its benefit alone. In their 
personal character they are analogous to the exemp- 
tions from execution of certain property of debtors, 
made by laws of several of the states. Thus, in some 





states, a limited quantity of household and kitchen 
furniture, the tools of a mechanic, the tent and pick 
of a miner, the farming utensils of a husbandman, 
the instruments of a surgeon and dentist, and the law 
library of an attorney and counselor, are exempt from 
execution. In these and similar cases, it has never 
been pretended that the exemption attached to the 
property continued when the ownership of the debtor 
ceased. The condition of the exemption in terms 
makes the exemption applicable to the property, only 
so long as it belongs to the debtor. A similar condi- 
tion attached by its terms to the exemption from taxa- 
tion of the property of the railroad company here, 
and a like result must be deemed to have followed its 
change of ownership. In our judgment, the exemp- 
tion ceased when the property of the company passed 
to the defendant. 

Much confusion of thought has arisen in this case 
and in similar cases from attaching a vague and unde- 
fined meaning to the term franchises. It is often used 
as synonymous with rights, privileges and immu- 
nities, though of a personal and temporary character, 
so that, if any one of these exists, it is loosely termed a 
franchise, and is supposed to pass upon a transfer of 
the franchises of the company. But the term must 
always be considered in connection with the corpora- 
tion or property to which it is alleged to appertain. 
The franchises of a railroad corporation are rights or 
privileges which are essential to the operation of the 
corporation, and without which its road and works 
would be of little value; such as the franchise to run 
ears, to take tolls, to appropriate earth and gravel for 
the bed of its road, or water for its engines, and the 
like. They are positive rights or privileges, without 
the possession of which the road of the company could 
not be successfully worked. Immunity from taxation 
is not one of them. The former may be conveyed to a 
purchaser of the road as part of the property of the 
company; the latter is personal and incapable of trans- 
fer without express statutory direction. 

The cases cited by counsel are not in conflict with 
this view. In New Jersey v. Wilson, 7 Cranch, 164, the 
land purchased by the state from the Indians was by the 
statute exempted from subsequent taxation, without 
reference to its ownership. The privilege, said the 
court, though for the benefit of the Indians, was an- 
nexed, by the terms which created it, to the land itself 
and notte the persons. In the case of The Home of 
the Friendless v. Rouse, 8 Wall. 436, a statute of Mis- 
souri, incorporating a charitable institution, exempted 
its property from taxation, aad the court held that the 
charter was a contract between the state and the cor- 
porators that the property given for charitable uses 
specified in it should, so long as it was applied to those 
uses, be exempted from taxation. This decision ac- 
cords with the view we have taken in this case of the 
operation of the exemption clause. The case of 
Wilmington Railroad v. Reid, 13 Wall. 265, only asserts 
the doctrine that it is competent for the legislature to 
exempt property from taxation, and that the exemp- 
tion, when made in a charter of a corporation, consti- 
tutes a contract, the question there being whether 
subsequent legislation impaired the obligation of such 
contract. In Trask vy. Maguire, 18 Wall. 391, the act of 
Missouri, under which a sale of the St. Louis and Iron 
Mountain Railroad was made by commissioners of the 
state, provided that the purchasers should have all 
the rights, franchises, privileges and immunities en- 
joyed by the defaulting company. The new company 
was, therefore, necessarily held to have acquired the 
immunity from taxation which the original company 
had possessed, if it were competent for the legistature 
at the time, under the new constitution, to confer this 
privilege. It was decided, however, that the legisla- 
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ture was prohibited by the constitution from confer- 
ring the privilege, and that the law, passed under the 
ordinance adopted with the new constitution provid- 
ing for a sale of the franchises of a defaulting railroad 
company with its road, did not require immunity from 
taxation to be embraced within them; the language 
being construed to refer to such franchises as were 
essential to the operation of the road sold, and with- 
out which the ownership of the road would be com- 
paratively valueless; a view which accords with what 
we have said in this case. 

Immunity of particular property from taxation is a 
privilege which may sometimes be transferred under 
that designation, as held in Humphrey v. Pegues, 16 
Wall. 244. All that we now decide is, that such im- 
munity is not itself a franchise of a railroad corpora- 
tion which passes as such, without other description, to 
a purchaser of its property. 

The views we have expressed render it unnecessary 
to consider whether the neglect for years of the com- 
pany to prosecute its work, accompanied by the fact 
that it has become insolvent, and all its property has 
been disposed of at forced sales, does not warrant the 
conclusion that any further attempt to complete the 
road to the Sabine River has been abandoned. 

The judgment of the supreme court of Louisiana is 
affirmed. 


_— 
—_ 


LIFE INSURANCE—FALSE REPRESENTA- 
TIONS—WEIGHING EVIDENCE. 


MUTUAL LIFE INSURANCE CO. OF NEW YORK 
v. SNYDER. 





Supreme Court of the United States, October Term, 
1876. 


1, JURY — WEIGHING EVIDENCE.— While it is correct 
practice for the judge to instruct the jury, in an absolute 
form, on admitted facts, he is not authorized to take from 
the jury the right of weighing evidence where the facts are 
controverted. 

2. PRACTICE—EXCEPTIONS.—Instructions to the jury, 
which are not specifically excepted to, will not be reviewed 
on appeal; nor can exceptions be taken for failure to give 
an instruction not specifically asked. 


IN ERROR to the Circuit Court of the United States 
for the Eastern District of Pennsylvania. 


Mr. Justice Davis delivered the opinion of the court: 


The contracts of insurance, which are the subjects of 
this litigation, were effected by Monroe Snyder on his 
life, for the benefit of his wife and son. The cases are 
alike. There was a verdict and judgment in each in 
favor of the policy-holders, and the cases “ave been 
brought here for review. At the trials, the company 
presented several points on which, except the answer 
to the fourth point, the rulings of the court were satis- 
factory. An exception was taken, which presents the 
only question open for our consideration. The fourth 
point, on which the request to charge was based, is in 
these words: “‘The written applications bearing date 
September 18, 1872, July 9, 1872, and January 10, 1873, 
signed by the insured, form the basis of the contract of 
insurance, and the policies were issued to and accepted 
by the insured upon the express condition and agree- 
ment that, if any of the statements or declarations made 
in the application should be found in any respect un- 
true, then the policies should be, respectively, null and 
void; and Monroe Snyder, the insured, having, in 
answer to question No. 17 in each of said policies, 
which is ‘how longsince you were attended by a phy- 
sician? for what diseases? give name and residence of 
such physician,’ answered, ‘not for twenty years’, 


_ served its effects. 





while the testimony is unimpeached and uncontra- 
dicted that Monroe Snyder was, in the month of De- 
cember, 1867, attended several times by Dr. Abram 
Stout, a physician, for a severe fall upon his head, this 
answer is untrue, and the policies are thereby rendered 
void, and the plaintiffs can not recover upon them.” 
This proposition is not based on the idea that the 
answer of Snyder was untrue, and avoided the policy 
if a physician attended him for any cause within a 
period of twenty years. It was easy to raise such an 
issue, and ask a specific instruction upon it. If this 
had been done, it would have been the duty of the 
court either to have given or refused it, and, if refused, 
the plaintiffs in error could have brought the question 
here and obtained the opinion of this court upon it. 

But error can not be imputed because the learned 
judge omitted to instruct the jury on a particular 
aspect of the case, however material, unless his atten- 
tion was called to it, with a request to instruct upon it. 
Nor is it proper for this court to intimate an opinion 
upon a state of case not arising on this record, which 
might occur in some other trial between this plaintiff 
in error and a policy-holder. 

In discussing the propriety of the answer, it is de- 
sirable to understand the proposition before the court 
for its adoption. It sets out with a statement of the 
contract, and the manner in which Snyder’s answer to 
the specific interrogatory No. 17 affected it, and then 
affirms that this answer was untrue, because, by the 
uncontradicted testimony in the case, Snyder was, in 
December, 1867, attended for a severe fall’ npon his 
head by Dr. Abram Stout, a physician. This being so, 
the legal conclusion is drawn that each policy was void, 
and that the holder of it could not recover. 

It will be observed that the court is not asked to say 
to the jury that the attendance of a physician for a 
slight injury avoided the policy; nor was this the theory 
on which the case was tried. There was no evidence 
at all that Snyder ever was attended by a physician 
within twenty years, except on the occasion that Dr. 
Stout visited him for a fall on the head; and in the dif- 
ferent points presented bearing on other parts of the 
case, Which were answered by the court to the satisfac- 
tion of the plaintiff in error, it was not the fact of the 
fall, but its character of severity, which was treated as 
being in avoidance of the policy. And so the fourth 
point proceeds on the same supposition. It asserts, as 
an undisputed fact, that the injury for which Snyder 
was treated was a severe one, and deduces the legal 
conclusion that there could be no recovery, from the 
nature of the injury. While it is correct practice for 
the judge to instruct the jury, in an absolute form, on 
admitted facts, he is not authorized to take from the 
jury the right of weighing evidence where the facts are 
controverted. Was it an undisputed fact that Snyder 
had been attended “for a severe fall on his head?” The 
court did not think so; for it instructed the jury in 
these words: “If the fall upon the head, for which 
Monroe Snyder was attended by the physician, was a 
severe one, the answer was untrue, and the verdict 
should be for the defendant.” The court affirmed the 
proposition of law, but left the jury to say whether the 
fundamental fact on which it was based was sustained 
by the evidence. If the court had given the imstruc- 
tion in the terms stated by the counsel for the plaintiff 
in error, it would have usurped the functions of the jury; 
for, to say the least, there was evidence tending to show 
that the injury, instead of being severe, was trifling. 
This was the opinion of the physician after he had ob- 
He had examined Snyder on his 
application for insurance in this company, and reported 
that his life was safely insurable, and that he never 
had any severe illness or injury. It is true, he stated 
that he had forgotten the accident on the head when 
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he made out the application; but, if he had thought of 
it at the time, he does not think he would have put it 
down as a severe injury. In view of this and the other 
evidence in the case, it was the plain duty of the court 
to submit to the jury the question, ‘‘ whether Monroe 
Snyder had been attended by a physician for a severe 
fall on the head.” If, on this matter of fact, the case 
had been taken from the jury, the plaintiff below 
would, in our opinion, have had just cause of com- 
plaint. 

It is said that the court, in further answer to the 
fourth point, committed to the jury the construction 
of a written instrument in the following words: ‘‘So, 
if the jury find that the attendance of a physician was 
for any disease or injury, within the meaning of the 
question, the verdict should be for the defendant.” It 
may be that this instruction, in the state of the evi- 
dence, is justly subject to criticism; but the plaintiff in 
error can not complain of it; for the only exception 
which was taken is confined to the charge and opinion 
of the court in answer to the fourth point, and the 
requirements of this point were fully met when the 
judge told the jury that, if the fall upon the head was 
a severe one, they should find for the defendants. The 
additional instruction was given by the court, sua 
sponte; and non constat, that it would not have been 
either modified or withdrawn on proper request, if its 
objectionable features had been pointed out. Be this as 
it may, there was no error in it which we can review, as 
there was no exception to it. Apart from this, we can 
not see how the plaintiff in error was injured by the 
charge. It did not lessen, but rather increase, its 
chances to defeat the actions. The jury had been told 
to find for it, if the injury on the head was a severe 
one; and this was the only injury in controversy. 
After this, to charge the jury to find the same way, if, 
in their opinion, the medical attendance was for any 
disease or injury covered by the “ question,” was giving 
the company a larger opportunity to obtain a verdict 
than it had before. It was, in effect, informing the 
jury that they were at liberty to construe the “ ques- 
tion’? more in favor of the company than the court 
had done. And, to say the least, it left a better open- 
ing for the company to get a verdict, than it had by 
reason of the answer of the court to the fourth point. 


The judgments are affirmed. 


NoTe.—This case, at first sight, appears to conflict with 
the principles which controlled the case of Jeffries v. 
Economical Life Ins. Co., 22 Wall. 47, 2 Cent. L. J. 344, and 
possibly to overrule the latter case. But, on examining 
the facts disclosed in Mr. Bigelow’s report of the case as 
tried at the circuit, in 4 Big. Cases, 454, we observe that 
distinctions may be taken between the cases, which, it may 
be presumed, were taken by the learned court, and in view 
of which the decisions are in harmony. 

The doctrine of the Jeffries case was, that any positive 
variance, however slight, in the statements of the applica- 
tion for life insurance, from the truth as to the facts and cir- 
cumstances toward which attention is specially directed in 
such application, will wholly avoid a policy which is issued 
in response to such application, and which stipulates for 
exact truth in the statements thereof. This doctrine is 
there stated so deliberately and explicitly, and with so 
careful a review of the preceding decisions, and has again 
been so deliberately enunciated in tna Life Ins. Co. v. 
France, 91 U. 8. 510, 3Cent. L. J. 222, that it can hardly be 
supposed the court now intend to retreat from it. The 
language used in the Jeffries case was quoted and again 
adopted in the France case, as follows: “If he makes any 
statement in the application, it must be true. If he makes 
any declaration in the application, it must be true. A faith- 
ful performance of this agreement is made an express con- 
dition to the eristence of a liability on the part of the com- 
pany.” The italicized words have been thus emphasized in 
the second of these two cases by the court itself, as if to 
extend to the profession ‘‘renewed assurances” of the 
deliberation with which this rule of law is adhered to. A 





settlementis thus reached, for the federal tribunals, of a 
question of vital interest to all participants in life insur- 
ance contracts, and one over which the controversy among 
jurists has been earnest and protracted. We do not see 
that the principal case re-opens that controversy. 

The proposition that there was a breach of warranty by 
the failure to refer in the application to the fall of Snyder 
upon his head in December, 1867, was pressed by the de- 
fendant, at the circuit, in four different modes; and in 
each different instance the court was requested to instruct 
the jury, that by reason of this fact, the plaintiff could not 
recover. First, it was urged that in answer to question 13, 
“have you ever had a disease or any other attack?” the 
applicant had said ‘“‘ small-pox, thirty years since.’”’ The 
court in response said: “ If the jury find that the fall on his 
head was a severe one, or that it injuriously affected any 
vital part, the verdict in this case should be for the defend- 
ant.” Second, question 14 was in like manner cited, 
“have you ever had any serious illness, disease, or per- 
sonal injury?’ with the same answer thereto, ‘‘ small-pox, 
thirty years since.” The court responded: “If the jury 
find the concussion of the brain a severe one, the verdict 
in such case should be for the defendant.” Third, the 
general instruction was requested: “A severe fall, by 
which the head is struck, resulting in concussion of the 
brain, is a severe personal injury, within the meaning of 
the term used in the several applications signed by the in- 
sured.” The court again responded, as before: “If the 
jury find that the blow by which the head was struck was 
a severe one, resulting in concussion of the brain, it was 
a severe personal injury, within the meaning of the term 
in the several applications.”” Then follows the fourth prop- 
osition, in which it was assumed that the answer, “ not for 
twenty years,” in reply to the 17th question, “ how long 
since you were attended by any physician, and for what 
disease,” was false, by reason of the fall onthe head. The 
court, as to this, gave again to the jury the question 
whether the fall was a severe one. It was this response to 
the fourth proposition, and this alone, which was assigned 
as error in the Supreme Court. It is in view of all these 
several requests for instruction to the jury, and these 
several questions propounded in the application, that the 
Supreme Court says the proposition brought before it for 
its rulings was “‘ not based on the idea that the answer of 
Snyder was untrue and avoided the policy, if a physician 
attended him for any cause within a period of twenty years ;” 
and that such was not the theory on which the case was 
tried. The opinion would have been more perspicuous, if 
a fuller statement of the facts had been given. While it 
would be ungenerous to criticise a court so sadly over- 
worked, on such grounds, it must still be a matter of regret 
to the profession, when any of the opinions of this court 
are found wanting in rounded completeness in the respect 
referred to. It will be for Mr. Otto to supplement this 
opinion with the necessary statement of all the facts 
requisite to a full and fair understanding of its extent 
and bearings. 

Looking alone at question 17, and its answer, it would 
seem that, unless the refined distinction were taken that a 
“fallon the head” is not a “ disease,” the variance be- 
tween the answer and the fact was such as to call for the 
immediate application of the rule in Jeffries’ case. But 
the second proposition submitted shows that it was notably 
question 14 of the application which directed attention to 
past personal injuries. The application itself points the 
distinction between injuries and diseases; question 13 and 
17 refer to diseases, but not in terms to injuries. The 
careful judge who presided at the trial had, in response to 
the second proposition submitted, given the insurer the 
full benefit of the rule in Jeffries’ case; “if the jury find 
the concussion of the brain a severe one, the verdict in 
such case should be for the defendant.” To this there 
Was no exception urged. The statement of the court to 
the jury, that “it is not contended that ervery bump ona 
man’s head, received from a fall, is enough to induce an 
affirmative answer to these questions” (4 Big. 455), in like 
manner passed unchallenged. But complaint was made 
that, in respect to question 17 and its answer, which did 
not refer to injuries, “a severe fall upon the head” was 
not allowed to have the effect to avoid the policy, when in 
the same case, and upon an issue directed to the precise 
question of injuries, the jury had, under proper instruc- 
tions, found that the injury was not one of the kind re- 
ferred to in question 14, to wit, a severe one. The de- 
fendant’s applications for instructions disclose a labored 
effort to induce the court to assume this fact to be con 
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trary to the truth as ascertained by the verdict. The cir- 
cuit court was positive in its refusal to usurp the province 
of the jury in reference to the vital question of fact in the 
case; and in this it is sustained with commendation by the 
appellate court. 

The practice in the federal courts goes farther than in 
most of the state courts, in directing juries as to their 
conclusions upon undisputed facts, and in directing what 
their verdicts shall be. Parks v. Ross, 11 How. 362; Im- 
provement Co. v. Munson, 14 Wall. 448; Pleasants v. Fant, 
22 Wall. 116. But the peculiar function of the jury can not 
be discharged by the court in jury cases. “The line which 
separates the two provinces must not be overlooked by the 
court.” Nudd v. Burrows, 91 U. 8. 439, 3 Cent. L. J. 668. 
The central idea of the principal case is found in the 
sentence which we have taken verbatim as the first head- 
note. J. 0. P. 


—— 
<P 


DISTINCTION BETWEEN NUISANCE AND 
TRESPASS—MEASURE OF DAMAGES FOR 
PREVENTABLE INJURIES. 


KANSAS PACIFIC R. R. v. MIHLMAN. 





Supreme Court of Kansas, December, 1876. 


Hon. 8. A. KINGMAN, Chief Justice. 
“ D. M. V. 


“« Dp. J. BREWER, | Associate Justices. 

1. TRESPASS—CONTINUING WRONG-DOER— Where A 
enters upon the land of B and digs a ditch thereon, there 
is a direct invasion of the rights of B. A completed tres- 
pass, and the cause of action for all injuries resulting there- 
from commences to run at the time of the trespass. And 
the fact that A does not re-enter B’s land and fill up the 
ditch, does not make him a continuous wrong-doer and 
liable to repeated actions as long as the ditch remains un- 
filled. A party may be responsible as a continuing wrong- 
doer, as for permitting a nuisance to remain upon his lands; 
but no one can be charged as such continuing wrong-doer, 
who has not the right and is not under the duty of termi- 
nating that which causes the?injury. 

2. UNLAWFUL ENTRY—RE-ENTRY.—A party who enters 
another’s lands and commits a trespass by digging a ditch, 
does not thereby acquire a right to re-enter and fill up the 
ditch. He would be liable as a trespasser if he did so re- 
enter. 

3. UNFORESEEN INJURY—NEW CAUSE.—Though from a 
completed wrong there afterwards results new and unfore- 
seen injury, there does not arise a new cause of action; and 
if arecovery has been had for the wrong prior to the oc- 
currence of the new injury, no recovery can be had forsuch 
injury. 

4. DuTY OF INJURED PartTy.—After a wrong has been 
committed, it is the duty of the injured party to make rea- 
sonable efforts to prevent an increase or extension of the 
injury ; and if he fails to do so, he can not recover for such 
increased injury. 


J. P. Usher and C. E. Brotherton, for plaintiff in 
error; McClure & Humphreys and Greene & Hessin, 
for defendant in error. 


BREWER, J., delivered the opinion of the court: 


Mihiman was the owner of a tract of land in Riley 
County. In December, 1866, he deeded the right of way 
through it to the company, plaintiff in error. Prior to 
1868, the road was constructed over this right of way. 
It is not claimed that the road was not built on the 
track deeded, or that it was unskilfully built. The 
road crossed, at right angles, a ravine, which seems to 
have drained quite an extent of territory, and through 
which yan, after a heavy rain, a large volume of surface- 
water. It does not appear to have been, technically, a 
water-course, or that anything but surface-water ran 
through it. At, or near, this ravine the company built 
two culverts. Leading to and from these culverts, it, 
acco to Mihlman’s testimony, dug two or three 
ditches, partly on the right of way and partly on Mihl- 





man’s land. In 1872 and 1873, from these ditches, or 
in consequence of the culverts being unable to carry 
off all the surface-water, the land of Mihlman was 
flooded and his crops destroyed; and for this damage 
he brought this action, It does not appear that the 
company entered upon Mihlman’s land, or did any 
work thereon, at any time within five years prior to 
the commencement of this action. 

In reference to this, counsel for defendant in error 
say: “The gravamen of the charge contained in the 
plaintiff’s petition is, that the defendant company, hav- 
ing, by unlawfully digging ditches on the plaintiff’s 
land, created, continued to maintain a nuisance there- 
on, from which the plaintiff, in the years 1872 and 1873, 
suffered the damages complained of.”? And, again: “We 
do not charge that the company did not build its rail- 
road on its own land, nor that it unskilfully built its 
road; and, since we make no charge of that kind, nor 
make any claim predicated upon such a state of facts, 
it is irrelevant to state in the answer, conversely, that 
the road was built skilfully and on the company’s 
own land. If the company had confined its operations 
to its own land, no harm would have resulted, and it 
would not now be called upon to respond in damages 
for-the continuance of a nuisance to the land of Mihl- 
man.” And, still again: “The question is rather, had 
the company the right to enter and occupy the lands of 
Mihlman for the purpose of digging and maintaining 
ditches to drain the waters from their railroad at that 
point, without Mihlman’s consent, and is it not answer- 
able for the damages occasioned by such acts?”’ It is 
evident, from these quotations, that the operations on 
Mihlman’s land, and not those on the right of way, are 
considered the basis of the cause of action. 

The first matter to which our attention is called, and 
which we shall notice, is that of the statute of limita- 
tions. Actions of trespass upon real property are 
barred in two years. Gen. St. 633, § 18, cl. 3. If the 
cause of action dates from the time the defendant en- 
tered upon the plaintiff’s land and dug the ditches, 
and was simply for the trespass, it was barred; if from 
the time the injury to Mihlman’s crops occurred, it 
would probably not be. So far as the company had 
acted, its action was finished when it had dug the 
ditches (we are now considering the question with 
reference solely to what it did off from its own land 
and upon that of Mihiman). It had invaded Mihl- 
man’s rights; it had committed a trespass on his lands; 
it was then responsible in an action for the injury it 
had done by that trespass. Such action might have 
been brought immediately, and in such action could 
have been recovered all damages done to Mihlman by 
the trespass, and which might have included the cost . 
of restoring the ground to the condition it was in be- 
fore the digging of the ditches. 

What new act has the company since done? What 
wrong has it done to Mihlman’s property? Nothing; 
its hands have been still; it has made no new invasion 
of his rights. Suppose an action had been brought, 
and damages recovered for the trespass, immediately 
after it occurred: What new act of the company could 
now be alleged as the basis of recovery? True, the 
trespass has now resulted in greater loss than was then 
foreseen or estimated in assessment of damages; but 
an increase in the damages resulting adds no new 
cause of action. A commits an assault on B; action 
is brought, and damages recovered. That ends the 
matter; and, though B’s sufferings are prolonged, and 
his injuries prove to be permanent, and of a far more 
serious character than was thought at the time of the 
recovery of damages, there can be no new action and 
no further recovery. Fetter vy. Beale, 1 Salk. 11. “ We 
think this action is for an injury to a right; and, 
consequently, there was a complete cause of action 
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when the wrong was done, and not a new cause of 
action when damage was sustained by reason of the 
original wrong.” Baron Parke, in Nicklin v. Williams, 
10 Ex. 259. See, also, Northrop v. Hill, 57 N. Y. 351. 
So, for the trespass, the cause of action is complete at 


the time, and an increase in the resulting damages | 


gives no new cause of action. 

There are cases, it is true, in which the cause of 
action is based upon the actual occurrence of damage, 
and dates therefrom, and not upon or from the prior 
act which resulted in the damage; but these are all 
cases in which the prior act is itself lawful, and fur- 
nishes no cause of action, or where it is considered as a 
continuing act. As, where one excavates on his own 
land, and thereby withdraws the lateral support to his 
neighbor’s soil and buildings, the act is itself lawful, 
and only becomes the basis of a cause of action for 
damages when it actually results in injury; and the 
cause of action dates, not from the time of the excava- 
tion, but from the time of the subsidence. Bonomi 
v. Backhouse, 96 En. Com. L. 53. Here no trespass is 
committed; the party is simply using his own prop- 
erty, and using it lawfully, and it is only when he con- 
flicts with the rule, sic utere tuo ut alienum non ledas, 
that his neighbor has any cause of complaint. If, after 
the excavation, he builds on his own ground a wall 
which continues the support of his neighbor’s soil and 
buildings, that neighbor has no action. The excava- 
tion, therefore, is not the foundation of the action, but 
the damage consequential upon the excavation, and no 
cause of action exists until the damage occurs. In 
reference to this class of cases, Baron Parke says, in 
Nicklin v. Williams, 10 Ex. 259: “But, on examining 
those cases, they do not appear to be for injuries to 
rights, which this is, but solely for consequential dam- 
ages, where the original act itself was no wrong, and 
only became so by reason of those damages, and, theré- 
fore, they do not apply.” It is true that, in this case, 
the Court of Exchequer considered the excavation on 
one’s own land,whereby the lateral support of the neigh- 
bor’s soil and buildings was taken away, a direct inva- 
sion of that neighbor’s rights, and, therefore, itself the 
basis of the cause of action,as did also the Queen’s Bench 
in the case just cited of Bonomi v. Backhouse, and in this 
respect both courts were overruled by the ex-chequer- 
chamber; but the principle enunciated was the same 
all the way through, and the only difference was in the 
application. In delivering the opinion of the exchequer 
chamber, Mr. Justice Willes says: ‘‘There is no doubt 
that, for an injury to a right, an action lies; but the ques- 
tion is, what is the plaintiff’s right? Is it that his land 
should remain in its natural state, unaffected by any 
act done in the neighboring land, or is it that nothing 
should be done in the neighboring land from which a 
jury would find that damage might possibly accrue?”’ 
See also the case of Roberts v. Reed, 16 East, 215, in 
which it appeared that the surveyors of a highway, by 
excavations in it, took away the support of the plain- 
tiff’s wall, and it was held that no action lay until 
damage resulted to the wall. In Whitehouse v. Fel- 
lowes, 100 Eng. C. L., or 10 Common Bench, N. 8. 765, 
the trustees of a turnpike had converted an open ditch, 
at the side of their road, into a covered®drain. In 
heavy storms this drain was inadequate to the carrying 
off of the water, and, in consequence, the plaintiff’s 
lands were overflowed, and it was held that the cause 
of action dated from the damage. There was here no 
trespass, no invasion upon the plaintiff’s lands or his 
rights, until the overflow and injury. Other cases 
might be cited; but enough have been, to show the 
principle which underlies them, viz., that, where the 
original act itself is no invasion of the plaintiff’s 
rights, then there is no cause of action until such act 
has caused damage, and it dates from that time. 





On the other hand, as we have already stated, where 
the original act is unlawful and an invasion of the 
plaintiff’s rights, the cause of action dates from that 
act, and a new cause does not arise from new damage 
resulting therefrom. The case of Lord Oakley v. The 
Kensington Canal Co., 5 Barn. & Ad. 138, is strongly 
in point. The canal company entered upon plaintiff’s 
land, and dug it away for the purpose of sloping the 
banks of their canal, in consequence of which the land 
was overflowed at every high tide. It was held that 
the injury was complete when the trespass was com- 
mitted, and no new cause of action arose with every 
overflow. Soin the case of Clegg v. Dearden, 64 Eng. 
Cc. L., or 12 Ad. & Ellis, N. S. 575, the defendant made 
an excavation into the mine of plaintiff, through which 


_ water flowed into the mine. It was held that the cause 


of action was complete at the time the excavation was 
made. Lord. Denman, in giving the opinion of the 
court, says: “The gist of the action, as stated in the 
declaration, is the keeping open an unfilled-up aper- 
ture and excavation made by the defendant into the 
plaintiff’s mine. By the custom; the defendant was en- 
titled to excavate up to the boundary of his mine 
without having any barrier, and the cause of action, 
therefore, is the not filling up the excavation made by 
him on the plaintiff’s side of the boundary, and within 
their mine. It is not, as in the case of Holmes v. Wil- 
son, 10 A. & E. 508, a continuing of something wrong- 
fully placed by the defendant upon the premises of the 
plaintiff; nor is it a continuing of something placed 
upon the land of a third person, to the nuisance of the 
plaintiff, as in the case of Thompson v. Gibson, 7 M. 
& W. 456. There is a legal obligation to discontinue a 
trespass or remove a nuisance; but no such obligation 
upon a trespasser to replace what he has pulled down 
or destroyed upon the land of another, though he is 
liable, in an action of trespass, to compensate in dam- 
ages for the loss sustained. The defendant, having 
made an excavation and aperture in the plaintiff’s 
land, was liable to an action of trespass; but no cause 
of action arises from his omitting to re-enter the plain- 
tiff’s land and fill up the excavation. Such an omis- 
sion is neither a continuation of a trespass, nor of a 
nuisance; nor is it a breach of any legal duty.” Lan- 
guage could not be more apt than this for the case at 
bar. Counsel here would make the gist of the action 
the continuance of the ditch, as there the continuance 
of the excavation; but the fact is, the wrong was done 
when the ditch was dug, and an omission to re-enter 
and fill up the ditch was a breach of no legal duty. 
There are cases in which the original act is considered 
as a continuing act, and daily giving rise to a new 
cause of action. Where one creates a nuisance and 
permits it to remain, so long as it remains, it is treated 
as a continuing wrong, and giving rise, over and over 
again, to causes of action. But the principle upon 
which one is charged as a continuing wrong-doer, is 
that he has a legal right, and is under a legal duty, to 
terminate the cause of the injury. As to anything 
upon his own land, a party has a right to control and 
remove it, and, if it is so much of an injury to his 
neighbor’s rights as to amount to a nuisance, is under 
a legal obligation to do so; but as to that upon his 
neighbor’s land, he has no such right, and is under no 
such duty. 

Hence the distinction between nuisance and tres- 
pass. As is said by Angell (Water-courses, p.56): “* The 
distinction between nuisance and trespass is, that nui- 
sance is only a consequence or result of what is not 
directly or immediately injurious; but its effect is inju- 
rious, while trespass is a direct and immediate invasion 
of property.” So an eminent English text-writer de- 
fines a private nuisance as “anything done to the hurt 
or annoyance of the lands, tenements and heredita- 
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ments of another, and not amounting to a trespass.” 
8d Ed. Stephen’s Comm. III, p. 39: and Hilliard says 
(Torts, I, p. 350): “One of the characteristics of nui- 
sance, as distinguished from trespass or conversion, is, 
that it consists in a use of one’s own property, which 
involves injury to the property or other rights or inter- 
ests of his neighbor.” So if a party, who has created a 
nuisance upon his own land, parts with that land, he 
ceases to be responsible for the nuisance except, per- 
haps, in cases where he continues to receive some ben- 
efit therefrom. Hanse v. Cowing, 1 Lansing, 288. 

It is true, the books speak of such a thing as a con- 
tinuing trespass. In 1 Addison on Torts, p. 332, it is 
said that, “‘if a man throws a heap of stones, or builds 
a wall, or plants posts or rails on his neighbor’s land, 
and there leaves them, an action will lie against him 
for the trespass, and the right to sue will continue from 
day to day until the incumbrance is removed.” And 
in the case of Holmes v. Wilson, 37 Eng. C. L. 273, or 
10 A. & E. 503, it appeared that the trustees of a turn- 
pike, to support it, built buttresses on the plaintiff’s 
land. He brought an action and recovered for the 
trespass. He then notified them to remove the but- 
tresses. Failing to do so, he sued again, and it was 
held that the action would lie. It seems to us very 
doubtful whether this ruling can be sustained upon 
principle. As suggested by the reporter, suppose plain- 
tiff had recovered, as a part of his damages in the first 
action, as he properly might, the expense of removing 
these buttresses, and this fact had appeared in the 
second suit, could the action have been maintained? 
And what difference, we ask, does it make, whether 
he did actually recover for such expense? It was a 
proper matter of damages; it was a part of the amount 
necessary to place the land as it was before the tres- 
pass. He was entitled to recover it if he proved it; 
and if he failed to prove it, or if, after proving it, the 
court refused to allow it, neither the failure nor the 


error laid the foundation for a second action. And, 


what right does the first trespass give the trespasser to 
re-enter and commit a second trespass? True, in this 
ease the plaintiff had requested the trustees to remove 
the buttresses, and that might be considered a license 
to enter, and a waiver of the trespass. But, where 
there-is no such request, as in the case before us, how 
is it? If the company had entered to fill up the ditches, 
could not Mihiman have maintained his action for that 
as a trespass? Was he not at liberty to appropriate the 
benefit of the company’s work in digging the ditches, 
and prevent any person from interfering therewith, and 
recover damages from any one that did interfere? It 
seems so to us, unquestionably. And it seems that the 
rule would be the same in case of such a trespass as 
suggested in Addison, as the building of a wall or the 
heaping up of a pile of stones. Hence, we doubt the 
doctrine as stated by him, and as decided in Holmes 
v. Wilson. At any rate, we do not think it can be ex- 
tended beyond the character of trespasses there named 
—that is, those in which something is carried to and 
placed upon the land. Take this illustration: A tres- 
passes upon B’s land, and digs a well. And that is 
a trespass very like that of digging a ditch. A never 
enters upon the land again. The well is never filled up, 
but is permitted to remain. Twenty years thereafter, 
in a wet season, the water from the well soaks through 
the soil into a cellar, floods it and causes damage. Is 
A responsible for the damage, or does the statute bar 
an action? Was the digging of the well a single act 
and a completed wrong, er does its existence make 
Aa continuous trespasser, and liable for every recur- 
ring damage? But, without pursuing the discussion 
further, we hold that, in digging the ditches on Mihl- 
man’s land, the company was a trespasser; that the 
cause of action for that wrong was then complete, and 





then commenced to run; that the failure to enter and 
fill up the ditches did not render the company guilty 
of continuing a nuisance, or make it, in any legal sense, 
a continuous wrong-doer, and that, therefore, as to any 
injury resulting therefrom, as shown in the record, the 
statute of limitations was a bar. 

Another question presented is as to the measure of 
damages. Here the company dug some ditches four or 
five years before the injuries now complained of. The 
ditches were all dug in one day, were of no great 
length, and could have been filled without much ex- 
pense. Instead of immediately complaining of the ° 
trespass, filling up the ditches and recovering his dam- 
ages therefor, Mihlman permits them to remain for 
years, and then recovers one thousand dollars for dam- 
ages just done to his crops. And, if the theory of the 
learned counsel for defendant in error were correct, he 
could go on suing, year by year, for every injury his 
crops received in consequence of these ditches, whereas 
the expenditure of a few dollars in filling up the ditches 
would have averted all loss. Will the law tolerate this? 
We think not. The proposition is sound, that while a 
wrong-doer should compensate for all the injury nat- 
urally and fairly resulting from his wrong, yet the 
party upon whom the wrong is done should take rea- 
sonable care of his property, and make reasonable 
effort to prevent any extension of the injury. Ifa 
party can, with reasonable effort, prevent an injury 
from spreading, he ought to doit. It is no more than 
simple justice to the party who has caused the injury, 
especially if that party has acted without malice, and 
without a thought of causing injury. In Loker v. Da- 
mon, 17 Pick. 284, defendant had wrongfully pulled 
down a fence in November, which plaintiff did not 
repair till the following May; cattle got in and eat the 
grass, for the loss of which he claimed. The court 
below ruled that plaintiff could only recover enough to 
remunerate him for replacing the fences. The learned 
Chief Justice Shaw said: ‘*The direction respecting 
damages was right. In assessing damages, the direct 
and immediate consequences of the injurious act are 
to be regarded, and not remote, speculative and con- 
tingent consequences, which the party injured might 
easily have avoided by his own act. Suppose a man 
should enter his neighbor’s field unlawfully, and leave 
the gate open; if, before the owner knows it, cattle 
enter and destroy the crop, the trespasser is responsi- 
ble. But if the owner sees the gate open, and passes it 
frequently, and wilfully and obstinately, or through 
gross negligence, leaves it open all summer, and cattle 
get in, it is his own folly. So, if one throw a stone and 
break a window, the cost of repairing the window is 
the ordinary measure of damage. But if the owner 
suffers the window to remain without repairing a great 
length of time after notice of the fact, and his furniture 
or pictures, or other valuable articles sustain damage, 
or the rain beats in and rots the window, this damage 
would be too remote. We think the jury were rightly 
instructed that, as the trespass consisted in removing 
a few rods of fence, the proper measure of damage was 
the cost of repairing it, and not the loss of a subsequent 
year’s crop, arising from the want of such fence.”’ 

In Chase v. N. Y. Central R. R. Co., 24 Barb. 273, in 
an action brought to recover damages for injuries done 
to plaintiff’s house and grounds by water, alleged to 
have been turned on to the plaintiff’s land by defend- 
ants in constructing a railroad, it was held that the 
owner of the house, under such circumstances, is bound 
to use reasonable care, skill and diligence, adapted to 
the occasion, to save his house from being injured by 
the water, notwithstanding it came upon his premises 
by the fault or negligence of the defendants, or suffer 
the loss himself. In Lawson v. Price, 2 L. & Eq. Rep. 
426, the Court of Appeals of Maryland say that, “after 
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a wrong has been committed, it is the duty of the 
injured party to make reasonable efforts to prevent its 
increase.” Now, in this case the jury not only heard 
the testimony, but made a personal examination of the 
premises, and the question ought to have been submit- 
ted to them, whether Mihlman could not, with reasona- 
ble effort and small expense, have filled up the ditches, 
repaired the wrong done by the company, and pre- 
vented any destruction of his crops or depreciation of 
the value of his real estate; and they should have been 
instructed that, if this were so, the measure of damages 
would not be the value of the crops destroyed, but the 
cost of filling the ditches, and placing the land in the 
condition it was in before the trespass, together with 
the value of the direct injury done by the trespass. 

The questions we have discussed are in the case. It 
is fair to state, however, that they were not both pre- 
sented to the attention of the court below, and, asa 
general rule, where the question is not presented in 
that, it will not be noticed in this court. We notice a 
growing disposition on the part of some counsel to 
regard the trial-courts as simply instrumentalities for 
the collection of evidence, and upon the evidence so 
collected to raise questions of law for the first time 
in this court. Such a practice is unjust to both the 
trial and this court. Every question that is in a case 
should be presented to that court, and its ruling had 
directly thereon. The reasons for this have been often 
given, and we need not repeat them here. We desire 
simply to call attention to the matter. One, at least, of 
the questions we have considered was called to the 
attention of the district court, and, as for its error in 
respect to that the judgment had to be reversed, we 
deemed it right to notice the other. 

The judgment will be reversed and the case re- 
manded, with instructions to grant a new trial. All 
the justices concurring. 


_— 
<> 


CERTIFICATES OF INDEBT- 
EDNESS. 


MEYER ET AL. v. JOHNSTON ET AL. 





RECEIVERS’ 


. 


Supreme Court of Alabama, June, 1875. 


Hon. R. C. BRICKELL, Chief Justice. 
“ a ee } Associate Justices. 
. W. STONE, 


Where a railroad and its appurtenances are in the hands 
of receivers to be preserved and operated, the coprt hav- 
ing charge thereof possesses the power, after notice to 
and hearing of the parties interested, to allow the issuing 
of negotiable certificates of indebtedness, creating a first 
lien, when this is necessary to raise money for the manage- 
ment and preservation of the property until it shall have 
been disposed of. 


MANNING, J., delivered the opinion of the court: 


On the day after the appointment of the first receiver, 
he petitioned the chancelor for leave to borrow $90,000, 
or such other sum as his honor might prescribe; and the 
chancelor thereupon, and in vacation, made an order 
authorizing him to borrow $150,000 on certificates of 
indebtedness which should have priority of payment 
over any other claim, out of the proceeds of sales of 
any property in the receiver’s possession. And the 
authority thus granted not having been used, the two 
receivers subsequently petitioned the chancelor for 
leave to borrow, instead, $700,000, to be used in pur- 
chasing rolling-stock and putting the railroad and its 
appurtenances in repair. The chancelor thereupon 
made an order authorizing them to do so, directing 
what portion of the amount should be expended in rol- 
ling-stock (about $450,000), prescribing, in accordance 


with suggestions in the petition, the form of the cer- 
tificates to be issued therefor, making them negoti- 
able, and interest thereon payable semi-annually at the 
office of the New York Guaranty and Indemnity Com- 
pany, and undertaking to charge these certificates 


| upon the railroad and its appurtenances and equip- 
| ments as a prior lien, having precedence of liens 


created by the first and other prior mortgages. The 
receivers were also authorized to sell the certificates at 
ninety cents on the dollar; and it seems to have been 
intended that the proceeds should be used, in part, in 
enlarging and completing the work beyond what was 
necessary for the preservation of the property. 
Counsel for the first aud other early mortgage credi- 
tors, alarmed by this decree, object to and protest 
against having their liens on the property of the com- 
pany, existing by virtue of instruments solemnly ex- 
ecuted long before the receivers’ certificates were 
thought of, postponed in favor of charges created by 
the latter; and they deny that the chancelor has right- 


fully the power to give such precedence to new credi- 
| tors. The chancelor has not in his opinion discussed 
| this question, or presented any arguments or authori- 


ties in support of the disputed power. But this has 


| been ably done by the counsel for appellees. 


A claim of very large authority in the courts has 
been made in argument under this head; and the sub- 


ject is a very important one, and sufficiently new to re- 
| quire an investigation at some length. 


1. “The object sought by the appointment of a re- 
ceiver,” says Mr. Kerr, in his work on Receivers, 
“may be generally described to be, to provide for the 


| safety of property, pending the litigation which is to 


decide the right of litigant parties.” (p. 3). The duty 


| of the court, upon a motion for a receiver, is merely to 


protect thé property in the meantime for the benefit 
of those persons to whom the court at the hearing of 
the cause, when it will have before it all evidence and 


| materials for a determination, shall think it properly 


| belongs.’’ 


Id. p. 6. Blakeney v. Dufaur, 15 Beay. 42. 


| In Gardner vy. L. G. & D. Railway Co. Law Rep. 2 Ch. 
| App. 201, an appeal was taken to the court of appeal 
| in chancery, from an order of the vice-chancelor ap- 


pointing the general manager and the secretary of the 


| company, on the application of a creditor with a lien, 


managers and receivers of the company’s “ undertak- 
ing” or railroad business. The lords justices dis- 
charged the order, saying: ‘* When the court appoints 


| a manager of a business or undertaking, it, in effect, 


assumes the management into its own hands; for the 
manager is the servant or officer of the court, and 


| upon any question arising as tothe character or de- 


| direct and decide. 


tails of the management, it is the court that must 
The circumstance that, in this par- 
ticular case, the persons appointed were previously the 
managers employed by the company” (as was one of 
the persons appointed in the case before us), “is im- 
material. When appointed by the court, they are re- 
sponsible to the court, and no orders of the company, 
or of the directors, can interfere with this responsi- 
bility. Now, I apprehend, that nothing is better settled 
than that this court does not assume the management 


| of a business or undertaking except with a view to the 


winding up and sale of the business or undertaking. 
The management is an interim management; its neces- 
sity and its justification spring out of the jurisdiction 
to liquidate and to sell; the business or undertaking is 
managed and continued in order that it may be sold 
as a going concern, and with the sale the management 
ends.” p. 212. This is stated by Cairns, Lord Jus- 
tice, as the rule in such matters. And in addition 
(pertinently of views hereinafter to be presented), he 
says: “‘ When parliament, acting for the public inter- 
est, authorizes the construction and maintenance of a 
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railway, both as a highway for the public and as a 
road on which the company may themselves become 
carriers, * * it confers powers and imposes duties 
and responsibilities of the largest and most important 
kind, * * * upon the company which parliament 
has before it, and upon no other body of persons. 
* * * Itis impossible to suppose that the court of 
chancery can make itself, or its officer, without any 
parliamentary authority, the hand to execute these 
powers, and all the more impossible when it is obvious 
there can be no real and correlative responsibility for 
the consequences of any imperfect management. It is 
said that the railroad company did not object to a 
manager. This may well be so. But in the view I 
take of the case, the order would be improper, even if 
made on the express agreement and request of the 
company.” 

A court of equity in this country may, in certain 
cases, interpose, and appoint a receiver, when a com- 
pany, receiving tolls and income more than sufficient to 
pay the expenses of an economical administration, 
refuses to apply the surplus to the payment of a 
judgment or mortgage-creditor. The Covington Draw- 
bridge Company v. Shepherd 21 How. 112, presents 
an instance of the exercise of this power. The re- 
ceiver in that case was also directed, out of the tolls 
and income of the bridge, to keep it in repair. In 
Stevens et al. v. Davison et al. 18 Grattan 819, a 
board of directors, some of whom “had been con- 
cerned in the fraudulent issue of a very large amount 
of spurious stock, greatly exceeding in amount the 
lawful stock of the company,” on the very day when 
their term of office was to expire, and the annual 
meeting of the stockholders, which the directors failed 
to call, should have been regularly held, made a lease 
of the railroad of which they were directors, for a 
period of ten years, at an inadequate rent, without 
authority from the charter to do so, and in violation 
of a by-law adopted by the stockholders. Some of 
the lawful stockholders filed a bill to have the lease 
declared void, and for other relief. And a receiver 
was appointed to take possession and control of the 
road and operate it under directions contained in the 
decree. The Court of Appeals of Virginia, reviewing 
the proceedings, said: ‘“‘ While for the reasons assigned 
in Gardner v. The London C. and D. Railway Com- 
pany, 2 Law. Rep. Ch. App. 201, a court of chancery 
will be reluctant to appoint a receiver to take charge 
of and manage a railroad, it is competent to do so, 
when such a course is indispensable to secure the 
rights of the legitimate stockholders, and to prevent a 
failure of justice. And the court is of opinion that, 
under the circumstances of this case, it was proper for 
the court to appoint a receiver to take charge of and 
manage the railroad until it can be ascertained, by a 
proper inquiry to be made in this cause, who are the 
legitimate stockholders of said company, to whom the 
custody and management of said railroad should be 
committed. 

The foregoing instances have been selected as illus- 
trative of the authority of courts of equity to take 
charge of the management of property in litigation. 
Their interference by receivers and managers in such 
cases and for such purposes, is easily vindicated. In 
doing so, they put forth a power merely incidental and 
subsidiary to their functions of ascertaining and en- 
forcing the rights of the persons concerned in the sub- 
ject-matter in controversy. They take and preserve 
the property, in order to uphold and maintain the 
rights ef creditors and others therein, and to enforce 
the obligation of contracts. It is in the exercise of the 
judicial function only, that a court obtains jurisdiction 
between litigant parties, of the cause in which it is 
authorized to take such control, for the preservation of 





the property involved. And we are not aware of any 
principle of law or element of wise policy which would 
justify such court, after so getting possession, in lay- 
ing aside its judicial character, and engaging, however 
hopeful the scheme, in the completion of unfinished 
undertakings, and in raising money for this purpose, 
as the parties themselves could not, by setting up 
liens which shall displace other and older liens, with- 
out the consent of the persons to whom they belong. 
The objections to such transactions are, that they are 
necessarily, to some extent, speculative; that they arbi- 
trarily unsettle interests founded on the most solemn 
contracts, and that the court, in conducting them, 
abdicates its judicial function, and exercises another 
more akin to that of a bureau of an executive depart- 
ment of the interior. 

We have been furnished, by the inéustry of counsel 
for camplainants below, with imperfect manuscript 
reports of the cases of Southerland, Trustee &c., v. The 
Lake Superior Ship-Canal Railroad and Iron Com- 
pany (before Judge Longyear, United States District 
Judge for the Eastern District of Michigan, presiding 
in the Circuit Court of Detroit), and Hyde v. The 
Sodus Point, &c., R. R. Co. (before a Judge of the Su- 
preme Court of New York, at Brooklyn). In each of 
these cases the court seems to have authorized its re- 
ceiver to raise money by certificates of indebtedness, 
which should constitute a first lien on the property, 
and to complete therewith the company’s unfinished 
work. In what manner, in the former case, the court 
obtained jurisdiction of the cause, by whom, for what 
purpose, and how it was brought before the court, 
we are not informed. It only appears, by a copy of 
Judge Longyear’s order, of June, 1872, that “ the re- 
ceiver, Knox, was appointed * * under the first 
mortgage,’”’ and that after notice to the parties, and 
counsel for them had been heard, “‘ it being made to 
appear to the court that it is for the best interest of 
all concerned in said ship-canal and said propeity, 
real and personal, that said canal should be finished 
and made ready for use as speedily as practicable, and 
that it is necessary and expedient that said receiver 
should issue certificates of indebtedness for the pur- 
pose of said speedy construction; ”’ therefore he was 
authorized by the court to issue such certificates, pay- 
able July ist, 1873, and bearing interest at the rate of 
ten per cent. a year, to the amount of $500,000, which 
should constitute a first lien on said canal and pro- 
perty, and have priority of payment over any debt 
previously created, and to execute and deliver a mort- 
gage-trust-deed thereof and of the franchises and 
rights of the company to a trustee, to secure payment 
of said certificates accordingly. It was further pro- 
vided that, in case these should not be paid at ma- 
turity, the receiver should, upon application to the court 
and on its order, deliver over all the property and 
effects embraced by said deed, to the trustee, to be by 
him sold to pay said certificates. The receiver was 
also authorized to sell said certificates, at a discount 
not exceeding twenty-five per cent., or to borrow money 


by hypothecation of them. The court, by this convey-' 


ance to a trustee, put the property even out of its own 
control, and appears to have disposed of it, as if in- 
vested itself with a sort of seigneurial title that en- 
abled it to supersede existing rights of others therein 
and to have exercised legislative power in authorizing 
the borrowing of money without regard to usury laws. 

The only other information which our manuscript of 
this case contains, is that, the first series of these certifi- 
cates of indebtedness not having been paid, the trus- 
tees under the receiver’s mortgage-trust-deed, applied 
to the court, in 1874, for leave to sell, toenable him to 
pay them; that a contest was thereupon inaugurated 
with other parties interested, and that the judge de- 











eovsoesdc re wows 3c Ii 


ects wp awa ems Oo bpomaetet etoeoonetr ewe aw mete rent or wr er wt ta eat Ow 





XUM 





THE CENTRAL LAW JOURNAL. 


113 








clined to grant the leave applied for, until the Su- 
preme Court of the United States should decide a case 
pending in it, which seemed to him to involve some of 
the questions on which his decision would depend. 
Not having a full report of this case, we do not com- 
ment on it further, except to say that, as presented to 
us, we do not recognize in it any principle which would 
justify a chancelor of this state in assuming the author- 
ity (seemingly absolute) which Judge Longyear ex- 
ercised in that case; jand we do not perceive in the 
result of it any reason for desiring that a court of 
equity should be clothed with such authority. 

In Hyde v. The Sodus Point Railroad company et al., 
a judgment-creditor to an amount between $500 and 
$600, filed his complaint in the nature of a bill, in De- 
cember, 1873, against that company and The Union 
Trust Company, on behalf of himself and such other 
creditors as should join in the proceedings. He set 
forth that an execution on his judgment had been re- 
turned unsatisfied; that the property of the Railroad 
Company was of great value; that it was subject toa 
first-mortgage trust-deed executed to The Union Trust 
Company as trustee, to secure the payment of bonds to 
the amount of $700,000, which had been issued; that the 
trustee had not taken possession of the property, as it 
lawfully might have done; that, by reason of disputes 
among the officers and managers of the company, its 
property was being wasted, and seized for taxes and 
various other claims real or alleged; that bankruptcy 
proceedings against it were threatened; and that there 
was great danger, unless the court should take charge 
of the railroad, that its operations would cease and 
the property be wasted, and the claims of plaintiff and 
other bona fide creditors be lost; wherefore, plaintiff 
prayed that a receiver be appointed; that the company 
and its officers be enjoined from interfering; that the 
property, profits and earnings of the railroad com- 
pany, properly applicable to payment of plaintiff and 
other creditors with liens, be so applied, and that the 
property should be sold as the court should direct; to 
which last prayer no response was made, or perhaps 
desired. With the complaint, and in the same cause, 
were filed affidavits (sworn to before plaintiff’s com- 
plaint was filed), of several persons, holders, and 
agents of the holders of first-mortgage bonds, to the 
amount of $649,000 of the $700,000 issued; in which 
affidavits affiants say, their bonds constitute the first 
existing lien on the property of the company; that the 
interest on them is in arrears and unpaid; that pro- 
ceedings for a foreclosure have been postponed in the 
hope that some arrangement might be made which 
would prevent the sacrifice usually incident to such 
proceedings, and preserve the rights of the subse- 
quent lienors; that in September, 1873, The Union 
Trust Company suspended payment, and shortly after- 
wards a receiver of its effects was appointed, whereby 
a further difficulty existed in the way of a foreclosure; 
that they are advised that the appointment of a re- 
ceiver would not prejudice the right of the trustee to 
commence proceedings hereafter to a foreclosure; and 
that they believe it would be a benefit to all the credi- 
tors of the R. R. Co. to have a receiver appointed for 
the purposes mentioned in plaintiff's complaint.” 
Thereupon, it seems (though our manuscript does not 
contain the order), Sylvanus J. Macy, one of the 
holders of first-mortgage bonds, was appointed re- 
ceiver. On the 15th of January. 1874, he made a very 
lucid report of the condition of the property, specify- 
ing the bridges and other parts of the road that were 
wretchedly out of order, and insisting on the import- 
ance of making repairs, and of constructing, at one 
terminus, wharves, piers and other fixtures to facilitate 
transfers of cargo to and from vessels, and at the other 
terminus, connections with other railroads; in order to 








do which work, and other things,' he asked for author- 
ity to issue certificates of indebtedness to the amount 
of $125,000, which should constitute a first lien on the 
property of the company. This;authority was grant- 
ed on the 16th day of January, 1874, and on the 20th 
was confirmed, after consideration by the court of an 
affidavit (of which we have no copy) by the President 
of the Union Trust Company, and argument by Mr. 
Peckham,fin opposition. 

It is obvious that the holders of the first-mortgage. 
bonds, in their own right, or as agents, representing 
nearly all of them, got up this case in conjunction with 
Hyde, a judgment-creditor, as plaintiff. And, since no 
one opposed the motion, except (apparently) The 
Union Trust Company (trustee in the mortgage deed 
made for their benefit), and no appeal was taken, it is 
probable that the opposition was pro forma rather 
than real. At any rate, it was obvious to all parties 
that it would be beneficial to all to have the work com- 
pleted even on those terms. And, if the holders of the 
first mortgage bonds were willing that the certificates 
should create a lien prior to their own, it seemed pretty 
certain that the other creditors would not consider 
that they had any cause for opposing them. 

We can not regard this unreported amicable suit as 
an authority of weight concerning the jurisdiction of a 
court of equity to take upon itself the completion of 
unfinished enterprises, and the raising of money for 
the purpose, by charging the property with liens that 
shall override other and older ones, against the con- 
sent of the persons entitled to them. 

Another case to which our attention has been called 
on this point, is that of the Alabama and Chattanooga 
Railroad. Dilapidated, mismanaged, in litigation in 
several distinct courts, subject to independent man- 
agers, deriying authority from different sources, 
charged with a first-mortgage debt of more than 
$5,000,000, with interest to a large amount unpaid, 
which debt the entire property, upon a sale thereof, 
would not fetch money enough to pay, and daily di- 
minishing in value, while its other large debts were 
daily growing bigger, the trustees under the first-mort- 
gage deed filed thefr bill in the Circuit Court of the 
United States, at Mobile, against the company and the 
trustees in the second-mortgage deed and several 
other defendants, and prayed that the court would 
take jurisdiction of, settle and determine the various 
matters of dispute and the rights of all persons con- 
cerned, and sell the property, or dispose of the same 
for their benefit, according to their respective rights 
therein, and, in the meantime, take charge of, pre- 
serve, repair and operate the railroad, with its appur- 
tenances, by receivers, whom it was asked to appoint, 
“with full power to borrow money, and to render ef- 
fectual the orders and directions of the court, * * 
[and] to cause the property and effects of said corpora- 
tion to be properly * * * protected, improved and 
administered * * * andto be put in such condi- 
tion, as to title and possession, as well as in every other 
respect, that the said railway, and the property inci- 
dent thereto, may not be sacrificed,” etc. This bill, 
with its exhibits and many affidavits in support of it, 
before being filed was presented to Mr. Justice Brad- 
ley, of the Supreme Court of the United States, on the 
26th day of May, 1872, and application made for an in- 
junction and the appointment of receivers, according 
to the prayer of the bill. But he ordered that the ap- 
plication be heard before the Circuit Court of the 
United States, sitting in equity at Mobile (of which he 
was vircuit justice), on the 20th of June following, and 
“that a copy of the bill and affidavits, and notice of the 
hearing aforesaid, be served on the defendants at least 
ten days before the hearing.” 

**On the 20th of June, 1872, the motion for receivers 
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and for injunction was duly submitted to said%circuit 
court * * in open court, and held for order and de- 
cree in vacation.”” But, urgent as the case was, not 
until the 26th of August—and not then until “the 
parties interested ” consented—after an amendment of 
the bill bearing date August 23d, 1872, withdrawing all 
offensive imputations, was made—did Mr. Justice 
Bradley make the order so much relied on in this 
cause, and which has attracted so much attention from 
the legal profession. The order recites that the “ rail- 


receivers ‘‘ with full power to borrow money,” to have 
the property improved, ete. And the parties, consent- 
ing to their appointment, must be understood as con- 
senting to their being appointed “ with full power to 
borrow money” according to the application, which, 
obviously, could not be done for an insolvent corpora- 
tion, except by creating liens on its property that 
should have precedence of the first mortgage. But, 


| however this may be, Justice Bradley took care not to 
| allow any lien to the certificates of indebtedness, which 


road and connecting works and other property * * | 
| afterwards, “until (as the order says) the same shall 


are rapidly deteriorating in value, and being wasted, 


scattered and destroyed, whereby the security of the | 


first-mortgage bond-holders, and the interest of all 
other persons concerned in said property, are subject 
to great hazard and danger of entire sacrifice.” And 


were to be issued by the receivers, payable ten years 


be countersigned by a majority of the trustees for the 
first-mortgage bondholders; without which counter- 
signing, they shall not be entitled to the priority and 


| lienaforesaid.”? This countersigning would itself secure 


then the order proceeds as follows: ‘‘ And whereas, | 
| bondholders should have to be displaced to that extent 
| in favor of subsequent mortgagees, according to the case 


in the present condition of said property, it is impos- 
sible, without great sacrifice, to dispose of the same in 
any manner; and whereas, it has been proposed and 
agreed by the parties interested, that all further oppo- 


_ Sition to the proceedings in bankruptcy against said 


company * * shall be withdrawn, and that the said 
proceedings shall be affirmed; and that all other pro- 
ceedings for the appointment of receivers in the several 
state and district courts shall be discontinued, so that 
the proceedings in this suit shall have full effect and 
operation, without undue embarrassment, and that a 
receiver or receivers shall be appointed in this cause to 
take charge of said property, and put the same into 
proper condition for its preservation and disposition, 
for the mutual benefit of all parties interested therein;’’ 
therefore, recejvers are appointed and “ authorized to 
put said railroad and other property in repair, and to 
complete any incompleted portions thereof, and to pro- 
eure rolling stock, machinery and other necessary 
things for operating the same to the best advantage, so 
as to prevent the said property from deteriorating, and 
to save and preserve the same for the benefit and in- 
terest of the said first-mortgage bondholders and all 
others having an interest therein. It is further ordered 
that all moneys which may be raised by said receivers 
by loan, or which may be advanced by them for the 
purposes aforesaid, not exceeding the sum of $1,200,000, 
shall be a first lien, prior to all others, on the said rail- 
road and other property, and to be paid, before the 
first-mortgage bonds, out of the proceeds of said prop- 
erty.” See Stanton v. U. & C. R. R., 2 Woods, 506. 

It is argued for complainants below (appellees) that 
the consent spoken of was only to the appointment of 
receivers, and not to their borrowing of money by giv- 
ing such liens. This was not, it seems to us, the un- 
derstanding of Justice Bradley. For in going on, after 
making the appointment of the receivers by virtue of 
the agreement to specify their duties, it is not to be 
supposed that he either did not know, or did not re- 
gard what was the understanding and agreement of 
the parties in that respect. And when we note what 
were the duties they were expected to perform, it is 
perceived at once that, in order to discharge them, the 
receivers ‘must have a large amount of money. Under 
this idea, when he proceeds, in the next paragraph, to 
speak of the liens to be created, Justice Bradley does 
not expressly authorize the receivers to raise money, 
but, assuming that they would, of course, have that to 
do, he says: “ All moneys which may be raised by said 
receivers by loan, or which may be advanced by them,” 
* * * “not exceeding,” etc., “shall be a first lien,” 
etc. The language seems to imply that, having once 
said that the appointment was made by agreement of 
“the parties interested,” the learned Justice did not 
think it important to repeat this in the several succes- 
sive paragraphs in which he spoke of what the receivers 
were to do. Besides, the prayer of the bill was for 


such priority, even if the lien of the first-mortgage 


of Pierce v. Emery, 32 N. H. 521. 

We have examined and analyzed these cases thus 
particularly, because the proposition involved in the 
discussion is of immense importance, and they are un- 
derstood as establishing it. It will be seen that, in all 
of them first mortgagees were the actors, and that in 
the one last considered, express consent was given by 
“the parties interested,” or, if not, that it was exacted 
of the trustees of the first mortgagees; wherefore, this 
ease can not be relied on as affording support to the 
proposition. Let us now return to the examination of 
it upon principle. 

We presume it may be considered as settled, that a 
railroad company, which has executed a first-mortgage 
of its railroad, constructed and to be constructed, and 
thereby raised a large amount of money to aid in the 
building of it, can not afterwards give a security to 
another, even to one who is engaged to build an unfin- 
ished part, that shall have precedence of the older one. 


| In Dunham v. Railway Company, supra, this question 


was presented (very favorably, on behalf of a contrac- 
tor) to the Supreme Court of the United States. “ Au- 
thorities are cited,” says Justice Clifford, ‘which seem 
to favor the supposed distinction, and the argument in 
support of it was enforced at the bar with great power 
of illustration; but, suffice it to say that, in the view of 
this court, the argument is not sound, and we think the 
weight of judicial determination is greatly the other 
way.” And in Galveston Railroad Co. v. Cowdrey et ai., 
11 Wall. 480, the same court, by Bradley, J., says: “On 
the part of Robert Pulsford, it is objected that the 
decree does not give him a priority on that portion of 
the road which was laid with his iron. He contends 
that he is entitled to this, first, because, when the mort- 
gages of complainants were executed, it was not in ex- 
istence and could not have been conveyed thereby, and 
can only be embraced therein on the principle of eqtita- 
ble estoppel, which is rebutted when it comes in con- 
flict with a superior equity; secondly, his capital, ap- 
plied to the road, conserved it and rendered it capable 
of being operated, which it would not have been other- 
wise; hence, on the principle adopted by the civil and 
maritime laws, of awarding priority to the last creditor 
who furnishes necessary repairs and supplies to a ves- 
sel, he is entitled to priority. The counsel for Pulsford 
has furnished us with a very ingenious and learned 
argument on these points, but we can not yield to their 
force.”? Then follows, on the first point, what we have 
herein before quoted from this opinion, on the opera- 
tion of a mortgage upon a railroad to be constructed, 
after which Justice Bradley says: ‘“*As to the other 
point, giving priority to the last creditor for aiding to 
conserve the thing, all that it is necessary to say is, that 
the rule referred to never has been introduced into our 
laws, except in maritime cases, which stand on a par- 
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ticular reason.”’ A ship far from home, in distress and 
without resource, must perish, and perhaps her crew 
with her, if a bottomry-bond, then given for repairs 
and supplies, shal] not have precedence of other liens 
upon the vessel. But the court does not consider a 
railroad on terra jirma so beyond the reach of help 
from those who own or are concerned in it, as to justify 
the adoption, in such a case, of the rule relating to a 
ship abroad and about to perish. 

If the railroad company itself, the corporation created 
by the state to build, equip and operate a work useful 
to the public, though belonging to the company, can 
not, when its enterprise is about to fail, and its labor 
and expenditures to be lost, give to those who shall 
then come to its aid, and help to complete it, obliga- 
tions which, like those given by the master of a vessel 
abroad and in distress, shall have priority over others 
previously contracted, what prerogative of a court of 
equity entitles the chancelor to step in and do so, 
instead of the company? 

The company may not do so, because, holding that 
contracts should be inviolable, the law will not permit 
the obligation of them to be impaired. The constitu- 
tion of the United States inhibits even a state from 
doing an act which shall have that effect. And cer- 
tainly a court, which is a portion only of the govern- 
ment of a state, can not have power which is denied to 
the state in convention assembled. If, therefore, the 
action of the chancelor in this cause goes to the extent 
of taking the property of the defendant corporation 
into his hands for the purpose, through his appointees, 
of completing an unfinished work, or of enlarging or 
improving a finished one, beyond what is necessary for 
its preservation, and to that end—of raising money by 
charging the railroad and its appurtenances with liens 
which are to have priority over older ones—without the 
consent of the holders of these, he has passed beyond 
the boundaries of a chancelor’s jurisdiction. In our 
opinion, no such power is vested or resides in any judi- 
cial tribunal. 

Nor can we conceive how a mortgagor, by anything 
that might be inserted in a second, or other subsequent 
mortgage (as is that upon which complainants rely), 
could confer on a court or chancelor the power to 
supersede rights created by an earlier mortgage. We 
may suppose that, by a provision in a first or any mort- 
gage, it might be stipulated that, upon the happening 
of a certain default or delinquency, the mortgagees 
should be entitled to apply to a court of equity, and 
have persons, denominated receivers, appointed to man- 
age a business or undertaking, or to carry a work on to 
completion, under its direction. Yet how could this, 
though ever so amply expressed, impose on the court 
the duty, or clothe it as a court with the capacity to do 
so? It is within its province, in aid of its judicial func- 
tions, to exercise “an interim management” of a “going 
concern,” with a view to the sale thereof, or during 
the pendency of a controversy in which the rights of 
conflicting claimants are to be determined. It can not 
take upon itself the execution simply of schemes or pro- 
jects of either private or public utility. The provision 
supposed would, perhaps, create interests in the mort- 
gagees which a court of equity might take cognizance 
of and protect. The persons, though appointed by it, 
in consequence of the stipulation, to manage the busi- 
hess or undertaking, or to carry the work forward to 
completion, no matter by what name called, whether 
receivers or something else, would (we apprehend) be, 
properly, not officers of the court acting only under its 
direction, but trustees for the parties, having such 
powers and duties as are legally created by the con- 
tract, and as are reeognized and imposed by the law 
relating to trustees. 








But does it, therefore, follow that a chancelor, who 
takes property in litigation, by his receivers and man- 
agers, under the charge of the court, is incompetent to 
raise money, when necessary for the expense of its 
custody and preservation, by issuing certificates of 
indebtedness, which shall constitute first liens? This 
is a question not, by any means, identical with the one 
we have just examined. 

1. Of course, property, in that condition, must be 
taken care of by the court, and the expense of this 
must be paid. Generally, this is done out of the income. 
But, if there be no income, or it is inadequate, and it 
be necessary for the conservation of the subject-matter 
of the suit, that money be used, the expenses thus 
ineyrred must then fall on the corpus of the property. 
This often happens when, after possession taken by 
the court, the property is sold and becomes a money- 
fund, to be distributed among creditors, which is then 
itself the corpus of the estate. The receiver may 
also be authorized by the court to borrow money, 
if necessary, in anticipation of the sale, to be reim- 
bursed with interest out of the proceeds of the prop- 
erty when sold. And we suppose a receiver of approved 
integrity and responsibility would have little trouble in 
borrowing money to a moderate amount, in such a 
ease, upon his note or due-bill as a receiver. Or, if a 
receiver has, under the direction of the court, taken 
moneys and used them in the performance of his duties 
as a receiver, which moneys should not have been so 
taken, and were not subject to the claim of complain- 
ants, but belonged to other parties, the court, after- 
wards ruling that these moneys should not have been 
so taken and applied, will, for rectification of the error, 
order the amount, with interest, to be returned to the 
parties entitled thereto, out of the proceeds of the sale 
of the property with which it has been identified, with 
priority of payment over the oldest mortgage debt. 
This was done by Justice Swayne, in Cowdrey v. Rail- 
way Company, in the Circuit Court of the United 
States, at Galveston, in respect to moneys which the 
District Judge had erroneously ordered that the re- 
ceiver should take and use, according to a manuscript 
copy furnished us, of Justice Swayne’s opinion. 

Matters of this nature are between the court and the 
receiver. The transactions are founded on the prop- 
erty in the hands of the court to be sold, and which 
will not be allowed to pass out of its power without 
being sold, except on a compromise between the par- 
ties, by which all the expenses chargeable thereon shall 
be paid. And in reference to the expenses, the parties 
have an opportunity of canvassing and objecting to any 
that are improper, either when the accounts of the 
receiver are passed upon, or, if previously authorized 
by the court, when the application for such authority 
was heard and acted on. For they are entitled to be 
heard in respect to them. 

Is this the limit beyond which a court of chancery 
may not go in such a matter in any case? It was not 
necessary, perhaps, that the question of the power of 
a court to authorize the issue of first-lien certificates 
of indebtedness, to enable a receiver to raise the money 
he might need, should be decided before the introduc- 
tion of railroads. But these properties, with their appur- 
tenances, vast in extent and value, yet very perishable 
if unused and neglected, existing as the estates of pri- 
vate individuals associated into corporations, but essen- 
tially public works, in whose operations the public at 
large and the state are concerned, when drawn into liti- 
gation, must be dealt with by the courts according to the 
nature and circumstances of the subject. And any one 
can understand that the best and cheapest mode of 
conserving a railroad may be by operating trains on it, 
and keeping it in repair for their use. If it were not 
for the public quality belonging to it, for the injury 
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that would be done to the interests of whole commu- 
nities that have become dependent on a railroad for 
accommodation in a thousand things, the chancelor 
might say to the parties most interested: Unless you 
furnish means for the protection of this property, 
which does not itself afford an adequate income for 
the purpose, it may become a dilapidated and useless 
wreck. But the inconvenience and loss, which this 
would inflict on the population of large districts, coup- 
led with the benefit to parties who, perhaps, could 
not take care of themselves, of preventing the .rapid 
diminution of value, and derangement and disorgan- 
ization that would otherwise result, seem to require— 
not for the completion of an unfinished work, or the 
improvement, beyond what is necessary for its preser- 
vation, of an existing one—but to keep it up, to con- 
serve it as a railroad property, if the court has been 
obliged to take possession of it, that the court should 
borrow money for that purpose, if it can not otherwise 
do so in sufficiently large sums, by causing negotiable 
certificates of indebtedness to be issued constituting a 
first lien on the proceeds of the property, and redeem- 
able when it is sold or disposed of by the court. 

2. Weighty objections, we know, may be alleged 
against such a transaction. It may be said: The pro- 
perty does not belong to the court or the receiver; it 
is in their hands only while proceedings are pending to 
determine the respective rights of parties litigant; 
what title can any instrument made by them trans- 
fer in that which belongs to others? Perhaps the cor- 
rect reply would be: True, the property is in the keep- 
ing of the chancelor to be taken care of, but also to be 
sold; and out of the proceeds the expenses of taking 
care of it must be paid. The certificates may not fol- 
low the property out of the court. But they consti- 
tute a charge upon it in the particular cause enforce- 
able in this court, and must be satisfled or provided for 
before the property, or the proceeds of it after the 
sale, shall pass out of its control. The certificates are 
not debts of the company, but of the receivers, backed 
by the pledged faith of the court that the property, on 
the proceeds of which they are charged, is in its pos- 
session, subject to be, and that it will be, disposed of 
by it for the payment of them. This results from the 
fact that they are but a substitute for common 
methods by which money is raised for the use of a 
receiver in a particular cause, a mode of appropriating, 
in advance, a portion of the value of the property, in 
order to enable the court to save a greater value thereof 
from destruction. Hence no chancelor should per- 
mit them to be issued without the utmost circumspec- 
tion; and as they are used for urgent present needs, 
and are to be redeemed when the litigation is ended, 
they should not be issued in excess of the need, nor— 
although made negotiable that they may be more 
available—be sent out of the country for circulation 
abroad like mortgage-bonds. Such a limited scope is 
all that is necessary for the certificates to have. By 
enlarging it, the character which their origin should 
stamp upon them would be changed, and it will 
become impossible to preserve the value of older 
securities. 

It may also be said, such a power will be abused. 
Rash or facile chancelors may be persuaded to issue 
more certificates than are necessary for the mere con- 
servation of the property, and, when out, they must all 
be redeemed ; else the whole scheme of raising money 
in this manner fails and the court is brought into dis- 
repute. All power may be abused. But in the first 
place, no receiver ought to be appointed, in any such 
ease, except to “prevent fraud, save the subject of liti- 
gation from material injury, or rescue it from threat- 
ened destruction.” Baker v. Backus, 32 Ill. 79; 


Voshell v. Hynson, 26 Md. 92. Nor should the appoint- 








ment of a receiver be made except upon a bill filed 
praying it, and after answer thereto, ‘‘unless the 
necessity be of most stringent character.” Leddel y. 
Starr, 4 C. E. Green (N. J.) 159; Voshell v. Hynson, 
supra; Sanford v. Sinclair, 8 Paige, 372; Gibson y. 
Martin, Jd. 481; Blondheim v. Moore, 11 Md. 365. 

The issue of negotiable certificates of indebtedness 
is a matter hardly less important than the appoint- 
ment of receivers, and should not be authorized by the 
court, except.after full notice tothe parties interested, 
when this can be given, and ample opportunity allowed 
for them to be heard. The urgency for the issue of 
such certificates can rarely be so great, as is that for 
the appointment of a receiver. A detailed statement 
ought also to be made out specifying the sums needed, 
and for what they are needed, and proof be adduced 
of the correctness of such statement, and of the ne- 
cessity that the money be raised. A receiver is re- 
quired, in presenting his accounts to be passed, to state 
clearly the items. And in like manner, when he asks 
authority to create, in advance, a large debt against 
the property by which money is to be put into his 
hands, he ought to show the particulars constituting 
the sum before he is allowed to raise it, as well as be 
held to account for its proper application. A disre- 
gard of these rules might lead to intolerable abuse. 
Finally, the case, in our opinion, ought to be one of 
great urgency, in which the court should appoint a re- 
ceiver to manage and operate a railroad. 

3. Upon the whole, however, it seems necessary to 
result, from the nature of such property, and the capac- 
ity and duty of courts of equity to “ adapt their de- 
crees to all varieties of circumstances which can arise, 
and adjust them to all the peculiar rights of all parties 
in interest,” that if a large railroad and its appurte- 
nances are in the hands of a receiver, to be preserved 
and operated, the court having charge thereof must 
possess the power, after notice to and hearing of the 
parties interested, to allow the issue, even of negoti- 
able certificates of indebtedness creating a first lien, 
when this is necessary to raise money for the econom- 
ical management and conservation of the property, 
until it shall be disposed of. The pressure upon the 
courts in various portions of the country, to exercise 
such authority, and the consent or acquiescence of first 
mortgagees and others in its exercise, are persuasive 
that the power must exist. 
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Bump ON BANKRUPTCY, 9TH EDITION.—Law and 
Practice in Bankruptcy. Containing the Bankrupt 
Act as amended, the Rules and Forms, and Digest of 
Decisions to January 1, 1877. ORLANDO F. 
Bump. New York: Baker, Voorhis & Co. 1877. 
pp. 988. 

This standard treatise, having passed to the 9th edi- 
tion, is so well known that it is unnecessary to do 
more than refer to the changes and additions made in the 
present revision of the work. All the amendments to 
the original Bankrupt Act are here given in their 
proper place, so as to exhibit accurately the existing 
state of the enacted law on the subject; and, in connec- 
tion therewith, a digest of the adjudications of the 
courts upon the various sections and clauses of the 
statute to January 1, 1877, is presented. The Rules 
and Forms, so useful to the practitioner in Bankruptcy, 
are included. We have, therefore, everything relating 
to the Bankrupt Law, asit stands to-day, embraced in 
this volume. Mr. Bump’s work is so convenient, use- 
ful and comprehensive, and, in general, so accurate, as 
to leave but little to be desired. . 
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ABBOTT’S UNITED STATES PRACTICE.—A Treatise upon 
the United States Courts and their Practice; explain- 
ing the enactments by which they are controlled; 
their organization and powers, their peculiar juris- 
diction, and the modes of pleading and procedure 
in them, with numerous Practical Forms. By BEN- 
JAMIN VAUGHAN ABBOTT. Third Edition. writ- 
ten and corrected conformably to the Revised Stat- 
utes and Recent Decisions. Vol. 1. Enaetments; 
Organization; Jurisdiction. New York: Ward & 
Peloubet, successors to Diossy & Company. 1877. 
How Mr. Abbott is able to do so much work, and do 

it so accurately and well, is a constant source of won- 
der to a great many members of the profession. It is 
true that the field in which he labors does not require 
much originality of thought or expression. He gathers 
up other men’s thoughts, labels them, and then dis- 
tributes them around under their proper titles, with as 
much apparent ease and regularity as a veteran com- 
positor distributes his type. While he is far from 
being one of the greatest legal authors of the day, he 
is certainly one of the most useful to the profession at 
large. 

This work is one of his best. It does not purport to 
be a complete treatise on the subject of Practice and 
Pleading; it only assumes to point out the distinctive 
features of the Practice and Procedure in the Courts 
of the United States, leaving, what may be called the 
general elements, to be mastered elsewhere. The con- 
stant tendency is towards the extension of the juris- 
diction of the United States Courts, rendering it nec- 
essary that all lawyers, of any standing at the bar, 
should know more or less concerning the practice and 
procedure in those courts, or, at least, making it highly 
important that they should have at hand some reliable 
work to be consulted in a case of emergency; for one 
never knows now, when his case may be bundled off 
from a state court to some federal court; in which 
event he must either be informed as to the practice in 
the federal courts, or quit his case. 

This volume contains the constitutional and stat- 
utory provisions in regard to the federal procedure, 
together with the Rules of Court and General Orders 
in Bankruptcy. Under the title of Judicial Organiza- 
tion, is a general discussion of the powers of the fed- 
eral courts, and the plan of their organzation, and 
their relations one to another, and their general 
jurisdiction. Under the title of Subjects of Jurisdic- 
tion, particular heads of jurisdiction are considered, 
as Admiralty, Bankruptcy,Collision, Copyright, Crimes, 
Equity, Extradition, Habeas Corpus, Patents, Prize, 
Salvage, etc. Much of the work has been rewritten, 
and the citations made to conform to the recent 
changes in the statutes, while the citation of authori- 
ties is brought down to date, and, as is usual with Mr. 
Abbott, the references are very full and accurate. 

The work is well printed with clear and not too large 
type on good paper. It is not padded anywhere. So 
far as quantity of matter is concerned, it is a model of 
honest book-making. Those who have used either of 
the former editions, will of course want this. 

M. A. L. 





SANSUM’S INSURANCE D1GEST.—A Digest of the Law 
of Insurance: being an analysis of Fire, Marine, Life 
and Accident Insurance Cases adjudicated in the 
Courts of a. Ireland, the United States of 
America and Canada, commencing with the earliest 
reported adjudications and continued to the present 
time. By OLIVER B. SaNnsuM, Counselor-at-law, 
Chicago, Ill. (Late of the Island of Barbados, 
British West Indies.) Chicago: Callaghan & Co. 
1876. pp. 870. 

Insurance Law, though a sharply defined specialty, 
illustrated by such complete collections of cases as Ben- 
nett’s and Bigelow’s, and expounded by such leading 











text-writers as Bliss, Duer, Parsons, Flanders and 
May, has hitherto had no comprehensive digest. 
About fifteen years ago, Messrs. Littleton & Blatchley 
published a compend of fire insurance decisions; and 
in 1872 a collection of the principles of life and acci- 
dent insurance, edited by Mr. Sharpstein, was issued in 
San Francisco. But there has been no one book cover- 
ing the whole subject in all its departments, while, of 
late, insurance litigation has increased so rapidly that it 
will soon require much more general attention than it 
has received, and the appearance of Mr. Sansum’s 
book is very timely and welcome. It is published by a 
firm whose authors are noticeably thorough in their 
work, and its title shows that the digester’s scheme in- 
cludes the law in all branches of his subject, as far as 
settled by the courts of every country whose jurispru- 
dence is that of the common law. 

The volume is a large royal octavo, and in its mechan- 
ical characteristics strikingly resembles Lacey’s Digest 
of Railway Decisions,which was issued by the same pub- 
lishers. Like that, it is handsomely printed on strong 
and heavy paper, and the text fills nearly 800 double- 
column pages. The columns themselves are numbered, 
as in Fisher’s Common-Law Digest, so as to lessen the 
task of finding any principle that is referred to in the 
index or table of cases, as the references are to the 
columns instead of the pages. There are double sets 
of head-lines throughout, indicating the general topic 
and the special subdivisions of it on each page. The 
book contains, by estimate, about five thousand cases, 
and more than two hundred titles, many of which, 
however, are in the way of cross-references. The 
statements of principles seem to have been made up by 
the digester himself, and not to have been merely taken 
from the head-notes of the reports, and they are gen- 
erally so full as rather to resemble abstracts of the 
opinions, and sometimes they include authorities cited. 
They are usually in the form of a detailed statement of 
facts, followed by the conclusion of the court, intro- 
duced by the word held, after the style frequently 
commended in the American Law Review, as the only 
true method in making a digest. The book supplies 
the insurance lawyer with a ready equipment, so 
much needed, so extensive, and so apparently com- 
plete, that it is a wonder how he has dispensed with it 
till now. 

The impossibility of classifying a great many settled 
points with such precision that even the digester him- 
self can always tell where he has put them, is so obvi- 
ous, that he ought to be allowed to exercise a very 
wide discretion in deciding upon his arrangement, and 
where there is small choice between different titles, 
his selection among them is not justly subject to revi- 
sion. But, for this very reason, the arrangement of 
every digest should be as simple as it can be made, and 
there should either be abundant cross-references, or 
so full an index, that every principle, wherever classi- 
fied, can be found if looked for under any catch-word 
that can properly be suggested by it. It is inthese re- 
spects that Mr. Sansum’s admirable work is deficient. 
He has rather too many titles, and they are sometimes 
infelicitous. The subdivision of a subject may easily 
be carried too far; if it is more minute than that 
which naturally suggests itself to the majority of 
minds—and there is a substantially universal concur- 
rence in such matters—it begins to be confusing, and 
greatly increases the digester’s own difficulty in de- 
termining where to classify doubtful principles. A 
division at the outset, however, between the depart- 
ments of fire, marine and life and accident insurance, 
would have been convenient; they are separate 
branches of business, and -are usually conducted sep- 
arately, and the analogies between the rules which 
govern them are not always close enough to make it 
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desirable to throw the principles decided in them un- 
der the same titles. The titles “At and From,” “At 
Sea,” “*For Account of Whom it may Concern,” 
“From the Loading,” “In Trust, on Consignment, or 
on Commission,” * Until Safely Moored,” and “ War- 
ranted Free from Average,” are phrases that occur in 
marine policies, and fall naturally as sub-titles under 
the general heading, Policy. ‘‘Condemned for being 
Unsound or Rotten,” belongs to Seaworthiness. ‘ In- 
vasion, Riot, Insurrection, Civil Commotion, Military 
or Usurped Power,” is a ponderous heading, and 
should also be classified as a phrase in a policy. ** One- 
Third New for Old” should fall under the heading 
Adjustment in Marine Insurance. ‘‘To Recover Morey 
Back,” apparently belongs to Action. “Valid and 
Void Policies,” “‘ Void in Part, Valid in Part,’ “ Void 
in Part, Void in Toto,” relate to the construction of 
policies. Although these titles are used, and many 
others like them appear as cross-references, the very 
obvious title, Lapse, is nowhere given, and For- 
feiture only appears in the cross-reference, “ Forfeit- 
ure of Policy,’”? which refers to Estoppel. 

The cross-references themselves are of little use. 
They are incomplete, indefinite and misleading. For 
instance, the title “Liberty to Touch and Stay,’ covers 
only the cross-reference: ‘See Llicit Trade; License; 
Touch and Stay.” Illicit Trade is a subject that fills 
thirteen pages, and contains more than a hundred 
statements of principles, among which one must dili- 
gently search for those that relate expressly to liberty, 
to touch and stay, as the leading topic; License itself 
is merely a cross-reference to Illicit Trade, and there 
is no such title as “‘Touch and Stay” in the book. 
Seizure for illicit trade is considered under the title 
**Law of Nations,” though there is neither cross nor 
index reference to show that it is there. The title 
Medical Attendant refers to no other; yet there are 
statements helping to define that term under Proofs of 
Loss (col. 1,120, par. 83), and under Misrepresentations 
(col. 793, par. 16). The title Invasion, ete., includes 
several clear instances of proximate cause of loss; yet 
there is no reference to them in the index, nor cross- 
reference from the title Proximate Cause. Cross-ref- 
erences, however, can be dispensed with, if the index 
is full, which is not at all the case in this book. For- 
tunately, this defect is one that can be easily remedied, 
and if it were, the convenience and value of the digest 
would be very greatly increased. The present index is 
principally a loose summary of what is found under 
each title, and might be very much more nearly per- 
fect without taking more space than it now occupies. 
If the author and publishers would replaee it with a 
minute and careful index, such as too few digests 
have, in fact, they would greatly add to the usefulness 
of the book. As it is, no one can be sure, on any or- 
dinary examination, that he has found all that has 
been decided on any given subject. 

Mr. Sansum includes considerable matter touching 
upon Pleadings and Practice, and embracing points of 
law that have no relation to insurance beyond having 
been announced in insurance cases. They are given 
under such headings as Abatement, Agreements of 
Counsel, Agreed Case, Allegata et Probata, Amend- 
ments, Appeals, Appearance, Arguments of Counsel, 
Attorney-at-Law, Bills of Exceptions, Continuance, 
Demurrer, etc. This might just as well have been 
left out, and, from the infrequency of such titles in the 
latter part of the book, the author seems to so have 
concluded. But he has also omitted some decisions of 
local application, apparently because they were mere 
interpretations of local statutes, such as relate to ser- 
vice of process, substituted service, and the powers of 
a state commissioner of insurance. It would have 
been well to include these, not only for the information 





of lawyers as to the lozal law, but for that of insurance 
companies extending their business into the various 
states. Under the regulation policy, whereby several 
of the state governments assume to supervise in some 
degree the operations of railway and insurance cor- 
porations within their jurisdiction, such matters 
speedily acquire something of the force of common 
law, and no exposition of the law can be quite com- 
plete that omits to notice them. H. A. C. 








NOTES OF RECENT DECISIONS. 





Usvrkious INTEREST PAID UNDER PROCESS OF Law 
—RIGHT TO RECOVER BacCK.—Federal Ins. Co. v. Robinson. 
Supreme Court of Peunsylvania. 3 Weekly Notes, 173. 
Opinion by SHARSWOOD, J. Usurious interest paid upon 
process of execution without collusion, can not be re- 
covered back in a new action. The remedy of the defend- 
antis, to apply to the court to open the judgment. While 
it is well settled, as a general principle, that money volun- 
tarily paid upon a claim of right can not be recovered back, 
an exception has been recognized in the case of usury so 
paid. The reason of this exception is stated to be, that it 
is money obtained by oppression, and by taking advantage 
of the distresses of others in violation of a law made for 
their protection. It is not, therefore, a voluntary payment; 
for the parties are not in pari delicto. Thomas v. Shoe- 
maker, 6 W. & S. 183. But money collected or paid upon 
lawful process of execution, can not be recovered back, 
though not justly or lawfully due by the defendant in the 
execution to the plaintiff. The authorities for this position 
are many anu clear. 1 Selwyn’s N. P. 82; 1 Archbold N, 
P. 267; Rapalje v. Emory, 2 Dall. 51, 231; Herring v. Adams, 
5 W.& 8. 459; Mann’s Appeal, 1 Barr. 29; Boas v. Upde- 
grove, 5 Id. 516. In the case of Rapalje v. Emory, the 
money was recovered and collecteu of a garnishee in 
foreign attachment in the Island of St. Eustathius. It was 
held that the defendant in the attachment could not re- 
cover it of the plaintiff, though he had no notice of the 
proceeding. The reason is a very obvious one. An execu- 
tion is the end of the law. To permit money so collected 
or paid to be reclaimed in a new suit, would lead to in- 
definite and endless litigation. If such suit could be main- 


tained, then another might be brought to recover the 


money paid on the judgment and execution in it, and so 
on ad injinitum. 

BANKRUPT ACT—MEANING OF “TRADESMAN” IN SEC. 5110. 
—In re Cote—United States District Court, District of Mas 
sachusetts. 14 .N. B. R. 503. Opinion by LOWELL, J. The 
meaning of the word “ Tradesman” in Sec. 5110 of the 
Bankrupt Act, is substantially the same as a shopkeeper. 
Persons who buy and sell in a small way merely, and sub- 
sidiary to some other business in which they earn their 
living, are not tradesmen. As the word is in a section that 
is almost penal, it should be confined to those who belong 
to that class with some degree of permanence. In Ritchie 
v. McCauley, 4 Penn. 472, the Supreme Court of Pennsyl- 
vania was called upon to construe a statute of that state 
exempting the necessary tools of a “tradesman” from 
seizure on execution. ‘It is to be regretted,” says Bett, 
J., in delivering the opimion in that case, “ that, in framing 
a statutory provision of so much importance, a term so 
vague, and admitting of such a variety of significations, 
should have been employed.” He then goes on to say, 
that in England the word is applied to small shopkeepers; 
but that, in the United States, it is rarely applied to persons 
engaged in buying and selling, but to mechanics and artifi- 
cers of every kind whose livelihood depends upon the 
labor of their hands. Burrill, in his Law Dictionary, adopts 
this meaning, and gives this case as the authority. Bett, 
J., cites, too, the opinion in a case in Massachusetts, where 
the word is used in the same sense. Howard v. Williams, 
19 Mass. 80. In Webster’s Dictionary the definitions are: 
1. One who trades, a shopkeeper. 2. Any mechanic or ar- 
tificer whose livelihood depends upon the labor of his 
hands. Citing Burrill. 3. A handicraftsman in a borough. 
Citing Scott. In Wharton’s Law Lexicon (English), the 
definition is “a shopkeeper.” The Act of Congress is 
taken in this part from the insolvent law of Massachusetts 
(Gen, Stats., Ch. 118, Sect. 87) ; but there is no reported case 
in which it is construed by the courts of that state. ‘‘ The 
word might, in some circumstances, be used in the sense 
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of any man who trades; but I hold that such is not, at the 
present time, its usual signification, and that it does not 
have that meaning in this section. The subject-matter 
proves that the act does not apply to handicraftsmen, or, at 
least, that there are many such to whom it can not apply. 
The meaning of tradesman is, I think, substantially the 
same as shopkeeper. Merchant, in this connection, con- 
trasts with tradesman, as the greater with the less, and 
not vice versa. It does not seem to me that Congress in- 
tended to say that every one who ever bought and sold, 
under whatever circumstances, must keep books of that 
part of his business; but that real merchants and actual 
tradesmen, being the class of persons whom the common 
practice of mankind makes book-keepers, should keep 
their books properly; and that there may be persons who 
trade—such as peddlers, in asmall way, but more especially 
persons like this defendant, who buy and sell merely by 
way of eking out their living, which is principally earned 
in other ways—that are not to be required to do this. Such 
a construction may leave the law a little uncertain; but it 
is,in my judgment, a sound construction, and the only 
one that will effect justice in the long run. In short, the 
distinction I take between the intent of this part of the 
law, and that which made traders an extensive class, is, 
that the latter was remedial between debtors and creditors, 
and to be extended, and this almost penal; it is a duty im- 
posed on a certain class of persons as such, and ought to 
be confined to those who actually belong to that class with 
some degree of permanence.” 


Vorb CONTRACT FOR SALE OF LAND—RIGHTS OF PAR- 
TIES UNDER.—Biggs v. Johnson. Supreme Court of Ten- 
nessee. Nash. C. & L. Rep. Jan. 3. Opinion by FREEMAN, J. | 
Where land is sold under a contract void under the statute 
of frauds, the vendor has a right to sue for his land, and 
the vendee the right to recover back the purchase-money 
paid, upon notice of abandonment of the invalid agree- 
ment matle by the parties. It was said by this court, in the 
case of Redmond v. Bowles, 5 Sneed, 553, that “‘ either party 
may disregard the informal contract as soon as made, and 
the one sue for any money that may have been paid, and | 
the other for the land.” It was held by this court, in Sulli- 
van v. Ivey, 2 Sneed, 489, Beard v. Bricker, 2 Swan, 50, that 
these rights accrue upon an abandonment and repudiation 
of the contract by either party, and notice of such aban- 
donment and repudiation given to the other party. Thisis | 
as far 4s any of these cases, fairly considered, go. The prin- 
ciple on which the requirement of notice of abandonment 
of the contract goes is, that the parties are in possession 
rightfully and by the assent of the other; the one of the 
land, the other of the consideration; neither ought, there- 
fore, to be subject to a suit as holding wrongfully, until the 
agreement is abandoned or repudiated, and notice had of 
the fact. When notified of the fact of abandonment of 
the invalid contract, each party, knowing it has no binding 
force in law, is bound then to restore the. property re- 
ceived under it to the other, and if he fails, is liable toa 
proper action to enforce this liability. This follows from 
the cases cited, 2 Swan, and 2 Sneed, where it is held that 
the agreement may be abandoned by either party, and after 
notice of the fact the vendee in possession becomes a 
wrong-doer, his holding is unlawful and he may be turned 
out of possession by an action of unlawful «:etainer by the 
vendor. In Hurst v. Means, 2 Swan, 599, Totten, J., says: 
“No right or duty can be predicated upon a void contract; 
it is the same as if it had not been made. Therefore, if a 
party enter upon land and pay money under a parol con- 
tract for its purchase, he may recover it back by action 
for money had and received for his use, without restoring | 
the possession or doing other acts to rescind the contract.” 
With the qualification that notice of abandonment must 
be given to the other party, the above rule is the only one 


sustained by a preponderant weight of authority. The 
case cited by Totten, J., from 6 Blackf. 22, abundantly 


sustains this view, citing numerous authorities in its 
support. ‘“‘ Our own impression, at first statement of this 
case, was, that the party who repudiated the contract | 
should restore what he had received under it, before he | 
could sue the other party. But, upon examination of the 
authorities, we do not find them sustaining this view. On | 
reflection, we see grave difficulties in sucharule. If the 
vendee is to restore the land, he would still be liable to pay 
for its use and occupation, and this could not be tendered | 
8o as to put the party in statu quo, or do complete justice, | 
because of uncertainty as to amount. If the ven- 
dor has received property, as in this case, and sold it, or it | 


had been destroyed or died, he can not restore the prop- 
erty. Must he be held to an invalid contract because of 
this difficulty? We think the substantial ends of prac- 
tical justice will be attained by giving the vendor his right 
to sue for his land, and the vendee the right to recover his 
purchase-money upon notice of abandonment of the in- 
valid agreement made by the parties.” 


INCORPORATED BANK NOT ENTITLED TO PURCHASE 
NoTEs.—Farmers § Mechanics’ Bank v. Baldwin. Supreme 
Court of Minnesota. 14 Alb. L. J. 391. Opinion by CORNELL, 
J., Gilfillan, C. J., dissenting. A bank was authorized by 
statute “‘to carry on the business of banking by discount- 
ing notes, bills and other evidences of debt.’”’ Held, that 
this only conferred authority to loan money on such evi- 
dence of debt, with the right to take lawful interest in ad- 
vance, and that the bank had no power to purchase such 
paper. A corporation can only exercise such powers as 
are expressly granted to it, or are incident or necessary to 
its existence. First National Bank v. Ocean National 
Bank, 60 N. Y. 288; 4 Wheat. 636; 2 Kent, 299; 
School Directors v. Thompson, 5 Minn. 286. So where 
an express power is granted, and the specific mode or man- 
ner of its exercise is prescribed, it can only be exercised in 
that particular way. 13 Pet. 587; 2 Kent, 290,299. Bouvier 
defines a bank to be “an institution authorized to receive 
deposits of money, to lend money, and to issue promissory 
notes.”” These are its principal attributes. First Nat. 
Bank y. Ocean Nat. Bank, 60 N. Y. 288. Banks are of three 
kinds, known as banks of discount, deposit and circula- 
tion, though usually, in every American system of banking, 
all these functions are united in the same institution, as in 
the case of the present Minnesota law. § 10, chap. 33, Gen. 
Laws. Their chief purpose and design are to furnish safe 
places of deposit for money, to facilitate its payment and 
exchanges between different persons and places, thereby 
serving as clearing-houses, where located, and to accom- 
modate the business public with loans or discounts to 
such an extent and on such terms as are com- 
patible with. their continued safety and solvency, 
and the legitimate wants and demands of trade and 
commerce. McCullough’s Com. Dic. vol. 1, p. 63. It is 
not contended, and can not be, that the power to purchase: 
and traffic in promissory notes, as a species of personal 
property, belongs to any bank as a necessary incident to its 
existence, or to the exercise of any of its powers as a bank 
of circulation and deposit alone. It is not conferred, in 
express terms, by any provision of the statute; it must 
exist, therefore, if at all, as an incident necessary to trans- 
act its business as a bank of discount. A bank of discount 
alone is defined to be “one that furnishes loans upon 
drafts, promissory notes, bonds, or other securities.”” Am. 
Cyc., vol. 2, tithe Banks. “The discounting of notes,’ 
says Spencer, J.,in People v. Utica Ins. Co., 15 Johns. 391, 
“is one mode of lending money.” In the Firemen’s Ins. 
Co. v. Ely, 2 Cow. 699, Sutherland, J., adopts the same defin- 
ition; and Gardner, J., in delivering the opinion of the 
court, in Talmage v. Pell,3 Seld. 343, declares that “to 
discount bonds in banking is only a mode of loaning 
money.” In Fleckner v. The Bank of the United States, 8 
Wheat. 338, Story, J., uses the following language: 
“Nothing can be clearer than that, by the language of the 
commercial world and the settled practice of the banks, a 
discount by a bank means, ‘ex vi termini,’ a deduction or 
drawback made upon its advances or loans of money on 
negotiable paper or other evidences of debt payable at a 
future day, which are transferred to the bank. We sup- 
pose the legislature used the language in this, its appro- 
priate sense.”” The correct proposition is concisely stated 
in the syllabus to the case of The Niagara County Bank vy. 
Baker, 15 Ohio St. 69, as follows: “To discount paper, as 
anderstood in the business of banking, is only a mode of 
loaning money, with the right to take the interest allowed 
by law in advar.ce.” Discounting a note and buying it are 
not identical iv meaning, the latter expression being used 
to denote the transaction “when the seller does not in- 
dorse the note and is not accountable for it.”” 1 Bouv. 481, 
citing Pothier De |’ Usure, 128. In view of this understand- 
ing of the functions of a bank of discount, the legal sig- 
nification attached to the word “discount,” and the dis- 
tinction between it and the word purchase, when ap- 
plied to the business of banking, it is obvious that the 
power “ to carry on the business of banking by discount- 
ing notes, bills and other evidences of debt,” is only an 
authority to loan money thereon, with the right to deduct 
the legal rate of interest in advance; this right can be fully 





120 


THE CENTRAL LAW JOURNAL. 








enjoyed without the possession of the unrestricted power 
of buying and dealing in such securities, as choses in ac- 
tion and personal property. Though the bank acquires a 
title to discounted paper,and hence may,in a certain 
sense, be said to have purchased it, yet it is a purchase by 
discount, which is permitted, and does not involve the ex- 
ercise of a power of purchase in any other way than by 
discount. All the provisions of this chapter of the laws 
of this state having any bearing upon the question under 
consideration, are essentially the same as those contained 
in the New York statutes upon the same subject. Section 
13, in particular, which relates to the powers of these asso- 
ciations, is identical in substance and nearly in language, 
with a similar section in the New York statutes. In the 
case of Talmage v. Pell, supra, the question arose, whether 
a bank, organized under that statute, had any legal capacity 
to purchase the negotiable bonds of the State of Ohio, for 
purposes of gain or profit; after full and exhaustive argu- 
ment the court of appeals decided, in an opinion covering 
the whole ground, that it had no such powers. In the case 
of The Niagara County Bank v. Baker e¢ al., decided by the 
Supreme Court of the State of Ohio, 15 Ohio St. 69, the 
same statute came under review upon a state of facts pre- 
senting the precise point involved in this case, and it was 
held that a power to carry on the business of banking by 
discounting promissory notes, was not a power to purchase 
such notes, but{to loan money thereon. The principles 
are decisive of this case. Wiley v. First Nat. Bank of 
Brattleboro, 47 Vt. 546; Matthews v. Skinker et al., Am. Law 
Reg., Aug. No., 1876, p. 488, 3 Cent. L. J. 606; Kansas Val- 
ley Nat. Bank of Topeka v. Rowell, 2 Dill. 371; Hoffman v. 
Hancock Mut. Life Ins. Co., 2 Otto, 161. 
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ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


October Term, 1876. 


Hon. Epwakp A. LEwIs, Chief Justice. 
‘“ ey & hg } Associate Justices. 


CRIMINAL LAW—SUPERSEDEAS—PRACTICE IN COURT OF 
APPEALS.—An application for stay of proceedings in a 
criminal case, after judgment, will be denied, unless a full 
record of the case is certified to this court by the clerk of 
the court below, even when the petition for such stay 
alleges that the clerk has, for some cause unknown to 
petitioners, failed or refused to certify and return to this 
court a full transcript of the record. If the clerk unlaw- 
fully refused to so certify and return the record, the peti- 
tioner had his appropriate remedy. Mere detached por- 
tions of the record will not be sufficient. The application 
for stay of proceedings refused. Opinion by HAYDEN, J. 
—State v. Jilz. 


CIVIL PRACTICE—INCIDENTAL QUESTIONS FOR TRIAL- 
CourtT.—On submitting a motion to strike a case from the 
docket of the circuit court for the reason that costs had 
not been paid as required by the court, as a condition to 
the setting aside of a nonsuit, the only question for the 
court was, whether the costs had been paid. It was not 





error for the court to refuse to declare the law in the form | 


of an instruction, and the fact that the motion was over- 
ruled, after hearing, raises the presumption that the court 
below was satisfied that the costs had been paid, within the 
time required. Judgment affirmed. Opinion by HaYDEN, 
J.—Patrick et al v. Shields et al. 


CONSTITUTIONAL LAW—ART. VIII, §§ 7-8; ART. IV, § 26, 
CONSTITUTION, 1865—CONSTRUCTION OF STATUTE—SHERIFF 
AND MARSHAL’S ACT—REPUGNANT STATUTES—REPEALS 
BY IMPLICATION.—‘An act concerning the duties of 
sheriff and marshal in the County of St. Louis, in relation 
to the levy and sale of such property under execution on 
attachment, as may be claimed by third persons,” approved 
March 3, 1855, (Acts 1855, p. 464), gives the claimant an elec- 
tion either to claim the property under the statute or to 
proceed by replevin, and is not for that reason repugnant 
to either section 7 or section 8 of article VIII of the consti- 
tution of 1865. It does not deprive the citizen of a certain 
remedy, close the courts to him, cause a denial of justice, 
or violate the right of trial by jury. The plaintiff having 
claimed under the statute, lost his right to recover the 
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specific property from the sheriff by replevin. (Citing 
Bradley v. Holloway, 28 Mo. 150; State touse of Goldsall v. 
Watson. 30 Mo. 122]. The special act is not repealed by the 
sixth section of chapter 22, General Statutes of 1865. There 
is nothing in the special act repugnant to any provision 
of the General Statutes. The courts will give effect to 
several laws on the same subject where they can stand to- 
gether. The law does not favor repeals by implication. 
[Citing 6 Mo. 19]. Section 26, article 4 of the, Constitution, 
prohibiting special laws where general laws are applicable, 
applies to future litigation, and not to laws already in 
force. Judgment affirmed. Opinion by BAKEWELL, J.— 
Dodd et al. v. Thomas. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


October Term, 1876. 
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MANDAMUS TO CLERK OF TOWNSHIP BOARD OF EDUCA- 
TION.—Want of consideration, or failure of consideration, 
for a school warrant, may be pleaded to an application for 
mandamus to compel the clerk to pay the warrant, and, such 
warrants not being negotiable, the defence may be made as 
well after assignment fot value as in the hands of the first 
holder.—State ex rel. Seely v. Huff. 


CONSTITUTIONAL Law.—The act of the General Assem- 
bly (Adj. Session Acts, 186344, p. 126), authorizing Brown, 
Admistrator de bonis non, to sell lands of Corgill de- 
ceased, which he had during his life mortgaged to James, 
upon which mortgage judgment of foreclosure had been 
rendered (and other similar acts), was not in conflict with 
the organic law of the state, and was constitutional. [Citing 
Thomas v. Pullis, 56 Mo. 211, and the cases there referred to; 
Kirby v. Chitwoods, 4 Monr.91; Shehan v. Barnett, 6 Monr. 
542.)—Corgill v. Fornauld. ‘ 


JURISDICTION.—Consent of parties can not confer juris- 
diction as to the amount or subject-matter of a contro- 
versy; but where, by law, the court has jurisdiction, it is 
only necessary for the parties to submit themselves to its 
jurisdiction, and this may be done either by the voluntary 
appearance of the parties, or by their consent to reinstate, 
after the court shall have been vested with jurisdiction of 
the amount, a case which had been dismissed before the 
court had acquired such jurisdiction.—Tippock et al. v. 
Bryant. 


RES ADJUDICATA.—In order that a judgment, in a former 
action, may constitute a bar to the pending suit, it 1s not 
essential that the name of the present plaintiff should have 
appeared upon the record as a party thereto. If he was, in 
fact, a party assuming control of the case, and employing 
attorneys to attend to it in his own interest, he is barred, 
and the record of the former suit might be pleaded in bar, 
or offered in evidence, with like effect. [Strong v. Phenix 
Ins. Co., 62 Mo. 287.]— Wood v. Eusel. 


SCIRE FAcIAS ON FORFEITURE OF RECOGNIZANCE.— 
Although a demurrer to the writ, in cases of scire facias, 
goes against the record as well as the writ, the writ is not 
demurrable because the indictment is even fatally defec- 
tive The condition of the recognizance binds the re- 
Spondent not “to depart without leave of the court,” 
and the cndition is broken by the failure to appear, 
whether there be any valid indictment found, or any in- 
dictment at all. [State v. Randolph, 22 Mo. 474; State 
v. Potts, 60 Mo, 368.)|— The State v. Porton, et al. 


ACTION ON BOND OF GUARDIAN AND CURATOR—PLEAD- 
INGS.—Although a petition may be “ badly and fhartificially 
drawn,” yet, if it appears clearly that the whole petition 
together states a good cause of action, and shows that the 
court had jurisdiction, a demurrer should not be sustained 
because the facts necessary to constitute a cause of ac- 
tion and show the jurisdiction of the court are not stated 
with technical precision and directness. In this case there 
was no direct averment that the guardian had been ap- 
pointed by the Osage county court.—State, etc., v. Carroll. 











